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Restrictive Condition Upon Member Bank by Board 
Requiring Withdrawal If Bank Holding Company 
Should Acquire Interest in Such Member 


In admitting state bank to membership of the Federal 
Reserve System, the Board of Governors placed a restrictive 
condition upon its membership requiring withdrawal if with- 
out prior approval a named bank holding company should 
acquire any interest in such member. The holding company, 
without the knowledge or assistance of the member bank, later 
acquired 540 shares of its capital stock, being slightly more 
than 10 per cent of the total of the 5,000 shares authorized, 
issued and outstanding. The Board refused to revoke the 
provision. 

The restrictive condition imposed by the Board of Gover- 
nors in this case singles out one holding company and prohibits 
it from owning any shares of the member bank, however few 
in number. The avowed purpose was to prevent further ex- 
pansion of the named holding company, in the face of the fact 
that the Board has expressly recognized its lack of power in 
that respect and has unsuccessfully sought to obtain such 
power from Congress. Inevitably, it follows that if the Board’s 
sole purpose was to prevent the enlargement of the holding 
company the condition imposed was not expressive of, but con- 
trary to, a plainly evident legislative intent, and therefore 
ultra vires and invalid. The requirement, however, in the light 
of subsequent resolution construing it to provide only that 
if after a hearing the Board should determine that such holding 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §8539-542. 
855 
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company’s ownership of member’s shares had rendered mem- 
ber’s policies unsound or unsafe the Board might require the 
member to withdraw, was valid. Peoples Bank v. Eccles et al., 
U. S. Court of Appeals, D. C., 161 Fed. Rep. (2d) 686. The 
opinion of the court is as follows: 


The principal question in this case is whether a drastically re- 
strictive condition upon a state bank’s membership in the Federal 
Reserve System was validly imposed by the Board of Governors of the 
System. A secondary question is whether the state member bank is 
prevented by waiver or by estoppel from challenging the eed of 
the condition. 

The Peoples Bank of Lakewood Village, California, was bncenniidl 
in 1941 under the laws of that state, after the State Superintendent 
of Banks had found that public convenience and advantage would be 
promoted by its establishment at the proposed location. A license 
actually to transact business would not be granted, the Superintendent 
advised, until deposit insurance had been obtained through member- 
ship in the Federal Deposit Insurance Corporation or in the Federal 
Reserve System. Accordingly, the Peoples Bank forwarded on 
November 28, 1941, an application for admission to Federal Reserve 
System, using the printed form furnished by the System and supplying 
all the data thereby required. 

In acting upon the application the Board of Governors considered 
the financial condition of the applying bank, the general character 
of its management, and whether the corporate powers were consistent 
with the purposes of the Act, as required by Title 12, § 822, U.S.C.A. 
In like manner the Board of Governors considered the financial history 
and condition of the bank, the adequacy of its capital structure, its 
future earnings’ prospects, the general character of its management, 
the convenience and need of the community to be served by the bank, 
and whether its corporate powers were consistent with the purposes 
of the statute, as required by Title 12, § 264, subsections (e) (2) and 
(zg). The bank, being fully qualified in those respects at the time of 
application, was eligible for membership in the Federal Reserve System, 
and the Board of Governors necessarily so found when it later permit- 
ted the institution to become a member. 

But the bank was not immediately admitted. Under date of 
February 12, 1942, the secretary of the Board of Governors instructed 
the Federal Reserve Bank of San Francisco to inform the applicant 
that the Board “is unwilling to approve the application on the basis 
of the information now before it.” Nilo reason for the refusal was 
given, and its basis was not discovered by the Peoples Bank until late in 
February, 1942, when one of its directors had a personal conference 
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in Washington with two members of the Board and its secretary. The 
director’s affidavit includes the following: “During the course of my 
conversation with the said Board members and Secretary I recall 
that statements were made to the effect that Secretary Morgenthau 
was opposed to increasing the number of banking offices of Bank of 
America and that it was stated that there was considerable agitation 
against increasing the banking interests of bank holding companies— 
so much so, that there was a prospect that legislation would be intro- 
duced to curb the expansion of bank holding companies. It was also 
stated in substance that upon assurances that the Peoples Bank was in- 
dependent of Bank of America and Transamerica Corporation the 
Board might be disposed to reconsider the application.” 

The bank asked the Board to reconsider, and furnished information 
concerning changes in the ownership of its shares which had occurred 
after the filing of its original application. By letter dated March 
11, 1942, the Federal Reserve Bank of San Francisco informed the 
Peoples Bank “that the Board of Governors will be glad to reconsider 
your application upon a definite showing by the directors of your bank” 
that five conditions set out in the letter had been met. These con- 
ditions are shown in the margin.’ 

The bank complied with those requirements. In meeting the third 
requirement contained in the letter of March 11, 1942, each share- 
holder of the bank signed the following letter: “I, the undersigned, 
being a stockholder of the Peoples Bank, Lakewood Village, California, 
do hereby state that I have no arrangements, expressed or implied, 
with respect to the sale or transfer of the stock of the Bank which I 
own to either the Transamerica Corporation, or any organization 
affiliated or closely identified with Transamerica Corporation, or any 
other Bank Holding Company Group, and that I do not intend to 
enter into any such agreements or understandings.” 

Some weeks thereafter, on May 6, 1942, the Board approved the 
application for membership, subject to three conditions which it clearly 





1“], That arrangements have been made by Mr. John S. Griffiths, San Marino, Califor- 
nia, for financing the purchase of his stock in a manner different from that in effect at 
the time of our investigation of your bank’s application for membership, and that such 
arrangements are consistent with the other provisions of this letter. 

“@. That some change has been made in the arrangements for the use of the furniture 
and fixtures whereby the bank will be under no obligation to Capital Company or any 
SS eee: 

“8. t neither Transamerica Corporation nor any organization affiliated or closely 
identified with Transamerica Corporation or any ier bank holding company group has 
any interest, direct or indirect, in the applicant bank, and that the bank is in no manner 
obligated to any such organization. 

“4, That all stockholders have stated in writing that they have no agreements 

standings, expressed or implied, with inet se Uipauie-se taader ot at oe of reek 
to any such organization, and that + we do not intend to enter into any such agreements 
5. Tha the bank 

“6 t was organized as a bona fide local, independent institu and is 

expected to be continued as such.” sain 








| 


pI AA lOO caine 





NP Te nn eT a ee 


seni san tne 





THE BANKING LAW JOURNAL 859 


had the statutory right to impose, and subject to a fourth condition 
which, sharply challenged, is the storm center of this litigation. ‘The 
first three conditions, standard in character and usually imposed on 
state banks applying for membership, are shown in the margin.? Con- 
dition No. 4, which the appellant says not only is not standard, having 
never been imposed before or since, but invalid as well, is as follows: 
“4, If, without prior written approval of the Board of Governors of 
the Federal Reserve System, Transamerica Corporation or any unit of 
the Transamerica group, including Bank of America National Trust 
and Savings Association, or any holding company affiliate or any 
subsidiary thereof, acquires, directly or indirectly, through the 
mechanism of extension of loans for the purpose of acquiring bank 
stock, or in any other manner, any interest in such bank, other than 
such as may arise out of usual correspondent bank relationships, such 
bank, within 60 days after written notice from the Board of Governors 
of the Federal Reserve System, shall withdraw from membership in 
the Federal Reserve System.” 

Since the conditions in the commitment of May 6, 1942, were 
substantially those contained in the San Francisco Reserve Bank’s 
letter of March 11, 1942, already met, no additional action by the 
appellant bank was necessary specifically to meet the formal conditions 
in the communication of May 6, 1942. Having been in other respects 
ready for many months to function as a banking institution, the 
Peoples Bank opened its doors and began business activity soon after 
it became a member of the System pursuant to the commitment. 

In 1944, the proscribed Transamerica Corporation, without the 
knowledge or assistance of the bank, acquired 540 shares of its capital 
stock, being slightly more than 10 per cent of the total of the 5,000 
shares authorized, issued and outstanding. ‘The bank immediately 
reported that fact to the Board and asked to be relieved of Condition 
No. 4 which, in view of Transamerica’s acquisition of stock, made it 
possible for the Board immediately to demand that the bank withdraw 
from the System. As withdrawal would result in automatic cancella- 





2 “1. Such bank at all times shall conduct its business and exercise its powers with due 
regard to the safety of its depositors, and, except with the permission of the Board of 
Governors of the Federal Reserve System, such bank shall not cause or permit any change 
to be made in the general character of its business or in the scope of the corporate powers 
exercised by it at the time of admission to membership. 

“2. The net capital and surplus funds of such bank shall be adequate in relation to 
the character and condition of its assets and to its deposit liabilities and other corporate 
responsibilities, and its capital shall not be reduced except with the permission of the 
Board of Governors of the Federal Reserve System. 

“3. Such bank shall not engage as a business in issuing or selling either directly or 


indirectly, (through affiliated corporations or otherwise) notes, bonds, mortgages, certifi- 
cates, or other evidences of indebtedness representing real estate loans or participations 
therein, either with or without a guarantee, indorsement, or other obligation of such 


bank or an affiliated corporation.” 
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tion of deposit insurance, the bank regarded the literal enforcement of 
Condition No. 4 as a death sentence. 

When the Board refused to revoke the provision, the Peoples Bank 
sued its members in the District Court of the United States for the 
District of Columbia to have the condition adjudged invalid, and to 
enjoin its enforcement. 

The Board members moved to dismiss the complaint on the ground 
that it presented no justiciable controversy. After that motion had 
been denied,*® an answer was filed pleading that the complaint showed 
on its face (a) that the bank was estopped to deny the validity of 
Condition No. 4, (b) that in imposing Condition No. 4 the Board 
exercised the administrative discretion confided to it by § 9 of the 
Federal Reserve Act,‘ and (c) the validity of Condition No. 4. 
With this answer in the record, the Board members moved 
for judgment on the pleadings. The bank countered with a mo- 
tion for summary judgment and filed in support numerous 
affidavits and exhibits in which the factual background of the con- 
troversy is shown. 

Upon consideration of the several motions, the District Court’s 
opinion was that the bank “cannot now attack the validity of the 
condition to which it voluntarily agreed.” Being of that view, the 
court entered judgment for the Board members, on the pleadings, and 
denied the bank’s motion for summary judgment. The Peoples Bank 
appeals. 

We first consider the question whether the Board of Govenors had 
the power to attach Condition No. 4 to the membership of the Peoples 
Bank in the Federal Reserve System. 

Under the literal language of the condition, the Board’s right to 
expel the bank becomes absolute the moment Transamerica acquires a 
stock interest, without a previous finding that Transamerica’s acquisi- 
tion of shares would, or probably would, adversely affect the bank. 
Nor is the effectiveness of the Board’s power to expel under Condition 
No. 4 made to depend upon the acquisition by Transamerica of a con- 
trolling interest in the bank. The ownership by that corporation of 
any number of shares, however small, sets the condition in motion and 
gives rise to the power of expulsion. 

This striking denunciation of Transamerica makes pertinent an 
inquiry into the nature of that organization. The record discloses it 
to be a large corporation, owning extensive interests in many banks 
and in other corporations as well. It is a substantial stockholder in the 
Bank of America, which for several years has been one of the two 
or three largest banks in the nation. The financial soundness of 
Transamerica is not challenged. The character, integrity and ability 


3 Peoples Bank v. Eccles, D. C., 64 F. Supp. 811. 
412 US.CA. § $21. 
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of its management are not assailed. No statute, state or federal, 
forbids it to own shares of the Peoples Bank or any other bank. 

The basis for the imposition of this unusual and unqualified 
prohibition against Transamerica’s acquiring shares of the bank in 
question is shown by the record to be the fact that for some time federal 
bank regulatory authorities, including the Board, have regarded 
further expansion of Transamerica as undesirable and unsound. More- 
over, we are so advised by the following statement in the appellees’ 
brief: “In this case the record shows that the Board had reason to 
believe that appellant, at the time it applied for membership in the 
System, was under or was about to come under the management of 
Transamerica Corporation, the bank expansion program of which 
the Board, the Comptroller of the Currency, and the Federal Deposit 
Insurance Corporation all believed to be unsound. Condition No. 4 
was therefore designed to prevent that corporation from taking over 
appellant’s affairs after it came into the System.” 

The fact is, however, that the record does not show that the Board 
had reason to believe that appellant, at the time its application was 
filed, was under or was about to come under the management of Trans- 
america. The purpose of Condition No. 4, therefore, was primarily 
to check the growth of Transamerica, which the Board considered to 
be already too large. 

Whether the Board of Governors has the power, in the effort to 
implement its theory that the enlargement of bank holding companies 
should be forbidden, to deny to Transamerica its right, otherwise 
entirely legal, to purchase and own shares in the Peoples Bank, depends 
on whether the Federal Reserve Act expressly or impliedly confers 
such authority. In other words, the validity of Condition No. 4 as a 
curb to the growth of a bank holding company depends upon whether 
the Congress intended to authorize the Board to arrest the extension 
of such companies. 

If such a legislative intent does not appear, grave doubt arises as 
to the right of the Board to form such an intent for itself. Further- 
more, if a contrary intent on the part of Congress be found, unquestion- 
ably the Board’s assumption of the power to check the expansion of 
bank holding companies amounts to an invasion of the legislative field. 
All the Board’s power springs from the statute. An administrative 
agency may have a wide latitude within which to function, and may be 
authorized to prescribe regulations which must be observed by those 
subject to its jurisdiction. But its regulations must fall within the 
limits of the authorizing statute, and must be such as will carry into 
effect the will of Congress.° ‘The broad discretion confided to the 

5 Manhattan General Equipment Co. v. Commissioner of Internal Revenue, 207 U.S. 


129, 184, 56 S. Ct. 397, 400, 80 L. Ed. 528, where the Supreme Court sai 
“The power of an administrative officer or board to administer » federal ‘statute and 
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Board of Governors continues only so long as it acts within its statutory 
scope. When the Board reaches the border of the Federal Reserve 
Act it must stop, for to go beyond would be to impinge on Congressional 
prerogatives. 

We turn to the Federal Reserve Act to see whether it manifests an 
intent on the part of Congress to forbid bank holding companies to 
expand, either by prohibiting them from owning minority stock interests 
in state member banks, or by the use of any other device. We find no 
such prohibition. ‘The Act goes no further, with respect to limiting 
the activity of a holding company, than to provide that one which 
owns a majority of the shares of a member bank may not vote such 
shares without first obtaining a permit from the Board of Governors. 
The Congress has thus expressly conferred upon the Board the right 
to supervise and curb a holding company when, through the owner- 
ship of a controlling interest, it is in a position to dominate a bank’s 
management and to dictate its policy. It was not deemed necessary 
to give the Board the right to prevent or restrict voting by a holding 
company having less that a majority interest, as no such provision 
appears in the statute. Obviously the legislators did not share the 
Board’s apprehension that harm might come to a member bank from 
the votes of a holding company having less than control. 

This limited statutory restriction upon bank holding companies, 
which contrasts strikingly with the broad restraint imposed by the 
Koard in the present case, has added significance when considered in 
the light of certain legislative history of the Federal Reserve Act. 
From that history it is learned that the Congress, quite deliberately 
and because of what it considered an abuse of a power which it had 
theretofore granted to the Board in broad general terms, provided 
that the Board of Governors may only impose such conditions upon a 
bank’s admission to the System as are within and pursuant to the 
legislative intent in adopting the Act. 

Prior to 1927, the governing body of the Federal Reserve System 
had the very broadest power to attach conditions to a bank’s entry 
into the System. The statutory language® on the subject was: “The 
Federal Reserve Board, subject to such conditions as it may prescribe, 
may permit the applying bank to become a stockholder.” 





to prescribe rules and regulations to that end is not the power to make law for no such 
power can be delegated by Congress but the power to adopt regulations to carry into 
effect the will of Congress as expressed by the statute. A regulation which does not 
do this, but operates to create a rule out of harmony with the statute, is a mere nullity. 
Lynch v. Tilden Produce Co., 265 U. S. 315, $20, $22, 44 S. Ct. 488, 68 L. Ed. 1084; 
Miller v. United States, 294 U. S. 485, 489, 440, 55 S. Ct. 440, 79 L. Ed. 977, and cases 
cited. And not only must a regulation, in order to be valid, be consistent with the 
statute, but it must be reasonable. International Ry. Co. v. Davidson, 257, U. 8. 506, 
514, 42 S. Ct. 179, 66 L. Ed. $41.” 


6 40 Stat. 288, Public Law 25, 65th Congress, approved June 21, 1917. 
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At a hearing before a subcommittee of the Senate Committee on 
Banking and Currency in February, 1926, Senator Carter Glass 
stated that the Federal Reserve Board (predecessors of appellees here) 
“has usurped the legislative functions of Congress.” An amendment 
to restrict the power of the Board to impose conditions upon member- 
ship was being considered. Senator George Wharton Pepper, of 
Pennsylvania, who favored such an amendment, said in the Senate on 
February 23, 1925: “. . . the committee thinks that the discretion of 
the Federal Reserve Board in the premises should be a discretion exer- 
cised pursuant to the provisions and conditions of the act; that is, 
that there was no intent of Congress, when the Federal Reserve Act 
was passed, to create in the Federal Reserve Board a body to prescribe 
any kind of conditions it pleased as conditions precedent to admissibility 
to the Federal Reserve System, but rather to confer upon the Federal 
Reserve Board authority to make regulations pursuant to the Act 
fixing the terms upon which banks might become members of the Federal 
Reserve System.” 

The Board of Governors desired to retain the right to impose any 
conditions it chose upon membership and expressed its unqualified 
disapproval of the amendment proposed. Nevertheless, in 1927 the 
Congress amended the provision to read as follows: “The Board of 
Governors of the Federal Reserve System, subject to the provisions of 
this title and to such conditions at it may prescribe pursuant thereto, 
may permit the applying bank to become a stockholder of such Federal 
reserve bank.”* 

Moreover, the Board! of Governors has expressly recognized that 
it has no statutory power to prevent the expansion of bank holding 
companies. An example of this recognition is found in the testimony 
of the appellee, Marriner S. Eccles,, chairman of the Board of Gover- 
nors, before the Committee on Banking and Currency of the House of 
Representatives on April 5, 1943. He said that he had given con- 
siderable thought to the operation and development of Transamerica 
and that he did not look upon it as a wholesome undertaking. He 
stated his opinion to be that Transamerica, in its purchase of the stock 


of banks and of the stock of corporations having nothing-to do with 
banks, was pursuing an improper and unsound policy. He added, 
however, that the Board did not have, and had never sought from Con- 
gress, any power or authority to deal with that situation. 

In his appearance before the same committee on May 10, 19438, 
Eccles was asked by Congressman Patman: “. . . unless you can get 
better cooperation out of Transamerica you would look with favor 
upon advocating legislation that would curb the bank holding com- 
panies?” He replied, “That would give the Board the power to require 





7 44 Stat. 1229, 12 US.C.A. § 821. 
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what they would consider a policy in the public interest.” That 
answer constituted an admission of the Board’s lack of power to curb 
holding companies, although its members considered that such curbing 
would be in the public interest. 

Further recognition by the Board of its lack of the authority 
which it attempted to exercise by the imposition of Condition No. 4 
appears in its annual report for the year 1943. After saying “there 
is now no effective control over the expansion of bank holding com- 
panies or in any other field in which they may choose to expand,” the 
Board of Governors recommended to Congress “that immediate legis- 
lation be enacted preventing further expansion of existing bank hold- 
ing companies or the creation of new bank holding companies.” That 
recommendation has not been followed and no such legislation has been 
enacted by the Congress. 


So there is no statutory bar to the expansion of bank holding 
companies such as Transamerica. No Congressional enactment forbids 
Transamerica or any similar corporation to acquire and own any 
number of shares of the Peoples Bank or any member or non-member 
bank. Although the Board has requested Congress to authorize it 
to prevent the further growth of Transamerica and like organizations, 
Congress has withheld that authority. Its failure to enact the 
restrictive legislation strongly recommended by the Board of Gover- 
nors shows a legislative intent that acquisition of bank shares by hold- 
ing companies shall not be unlawful. 

But nevertheless Condition No. 4 imposed by the Board of Gover- 
nors in this case singles out one holding company and prohibits it 
from owning any shares of the member bank, however few in number. 
As has been shown, the avowed purpose was to prevent further ex- 
pansion of Transamerica, in the face of the fact that the Board has 
expressly recognized its lack of power in that respect and has unsuc- 
cessfully sought to obtain such power from the Congress. Inevitably, 
it follows that if the Board’s sole purpose here was to prevent the en- 
largement of Transamerica, the condition imposed was not expressive 
of, but contrary to, a plainly evident legislative intent. If that were 
its sole purpose, Condition No. 4 is invalid. 

We find, however, that the Board members take the position that 
their purpose in imposing the condition was not only to check the ex- 
tension of Transamerica, but also to protect the bank by preventing 
Transamerica from taking over its affairs. The appellees state in 
their brief, as we have heretofore shown, that “Condition No. 4 was 
therefore designed to prevent that corporation (Transamerica) from 
taking over appellant’s affairs after it came into the System.” The 
appellees’ brief then adds, “Thus the Condition is directly related to 
‘management’ and ‘financial condition,’ two of the subjects which the 
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Board is specifically required to consider in passing upon membership 
applications. Under such circumstances the Condition has even that 
direct statutory sanction which appellant’s argument would require.” 
In this connection, it is noted from the record that on January 28, 
1946, the Board of Governors adopted the following resolution: “Upon 
consideration of the latest report of examination of the Peoples Bank, 
Lakewood Village, California, from which the Board concluded that 
there had been no substantial change in the control, management or 
policy of the bank resulting from the acquisition by Transamerica 
Corporation of certain shares of the bank’s stock, the Board, by 
unanimous vote, decided that there was no present need in the public 
interest for any action by the Board with respect to the condition of 
membership of the bank relating to acquisition of its stock by Trans- 
america Corporation.” 

The quoted resolution, in our view, administratively interprets Con- 
dition No. 4 as meaning that, if the Board should decide that a substan- 
tial change, against the public interest, has occurred in the bank’s 
management, control or policy because of Transamerica’s stock owner- 
ship, it must withdraw from the System after notice to do so. For 
obvious reasons, the Board could properly reach such a decision only 
after a full and fair hearing. 

It is, of course, apparent that the resolution of January 28, 1946, 
adopted nearly two years after Transamerica acquired its shares and 
after the bank had during the same period unsuccessfully sought re- 
lief from the harsh condition, was primarily intended as an aid to the 
appellee’s motion to dismiss the complaint. It was adopted soon after 
the suit was filed and was attached to the motion to dismiss. As indica- 
tive of the absence of a justiciable controversy, the resolution was 
not convincing to Mr. Justice Holtzoff, of the District Court, whose 
opinion® points out that the sword of Damocles is still suspended over 
the bank with the Board claiming the right at any time to cut the 
thread. Indeed, the appellees state in their brief that action under the 
condition is “now justified by the facts.” 

In regarding the resolution as an administrative interpretation of 
the condition, we are supported by the appellees who state in their 
brief : “Condition No. 4, however, is not self-executing, as appears on its 
face. And the Board, in affixing the Condition in the light of the 
opinion which it then entertained as to the potential danger of Trans- 
america affiliation, did not by so acting declare in advance what its 
administrative decision might be if and when Transamerica should 

acquire some of appellant’s shares. In affixing the Condition—by 
agreement with appellant—the Board intended to leave to future 
determination what action, if any, might be necessary pursuant thereto. 





8 Peoples Bank v. Eccles, D.C., 64 F. Supp. 811. 
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Considerations of the public interest demanded that the Condition 
be imposed; the same considerations will determine when, if ever, the 
Condition need be enforced.” 

With the controversial Condition No. 4 thus properly evaluated 
by the Board itself, it is at once seen that the condition means no 
more, and gives the Board no greater authority, that standard Con- 
dition No. 1, which is that “subject bank at all times shall conduct 
its business and exercise its powers with due regard to the safety of 
its depositors, ...” That is to say, if at any time a member bank 
shall appear to the Board of Governors to be pursuing unsound or 
unsafe bank policies, the Board may require it, after hearing, to with- 
draw from the System. Title 12 U.S.C.A. § 327, expressly provides 
that if a member bank has failed to comply with the provisions of cer- 
tain sections of the Federal Reserve Act, or the regulations of the 
Board of Governors made pursuant thereto, or has ceased to exercise 
banking functions without a receiver or liquidating agent having been 
appointed, the Board shall have power, after hearing, to require the 
bank to surrender its stock in the Federal Reserve Bank and to forfeit 
all rights and privileges of membership. 

If Condition No. 4 were given a literal interpretation, instead of the 
rational construction placed on it by the resolution of January 28, 
1946, it would clothe the Board with arbitrary power to expel the bank 
without a hearing upon the happening of a contingency which had not 
adversely affected in any manner either the bank’s position or the 
safety of its depositors. So construed, the condition is not authorized 
by the Act. 

With respect to the meaning of Condition No. 4 and the method 
by which the Board could invoke it, the appellees, having made the 
concession heretofore quoted from their brief, make yet another which 
seems to us to be of extreme importance: “Even should appellant, if 
and when it receives such notice, take no action pursuant thereto, its 
membership could not be summarily forfeited. Section 9 of the Act 
(46 Stat. 250, 251, c. 207, U.S.C., Title 12, § 827 [12 U.S.C.A. § 827]) 
provides that, while the Board may order such a forfeiture, it can 
only do so ‘after hearing’ and a finding that appellant ‘has failed to 
comply with the provisions of . . . [the law] or the regulations of the 
Board of Governors of the Federal Reserve System made pursuant 
thereto. ...? Appellant’s alleged danger is thus rendered even more 
remote.” 

Nothing in the condition itself requires the restrained interpreta- 
tion of it contained in the appellees’ language just quoted. The con- 
dition does not in so many words compel the construction placed upon 
it by the resolution of January 28, 1946, nor does it afford a hearing 
to the bank which the appellees now admit should be accorded. The 
appellant’s alleged danger, which the appellees say “is thus rendered 
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even more remote,” was not remote as long as the unqualified denuncia- 
tion of Transamerica was insisted upon by the appellees, and was 
regarded by them as a part of the bank’s contractual obligations. 

We have heretofore stated our conclusion to be that Condition No. 
4, as a mere device to check the growth of a holding company, finds no 
foundation in the statute. We hold that it has validity only as a 
statement that, if the Board of Governors should determine, after 
hearing, that Transamerica’s ownership of the bank’s shares has 
resulted in a change for the worse in the character of the bank’s 
personnel, in its banking policies, in the safety of its deposits or in any 
other substantial way, it may require the bank to withdraw from the 
Federal Reserve System. Only in that sense can the condition be 
regarded as having been imposed pursuant to the Act. It is assumed 
that the Board would not resort to the drastic penalty of expulsion 
until it had exhausted the other disciplinary and corrective processes 
prescribed by the Federal Reserve Act.® 

We turn now to the argument of the appellees that by accepting 
and enjoying membership with Condition No. 4 attached, the bank is 
estopped to question its validity or has waived invalidity or the right 
to assert it. Appellees’ position is not sustained by the Supreme Court 
cases cited by them.’® Those cases dealt with situations in which 
litigants weré attacking the constitutionality of statutes or orders un- 
der which they had accepted privileges. Their remaining authority, 
White Star Bus Line v. People of Puerto Rico, 1 Cir., '75 F.2d 889, 
892, was a case in which the bus company had accepted and operated 
under a franchise containing a proviso for annual payment of royalties 
to the island government. Later the bus line questioned the authority 
of the Public Service Commission to condition the franchise upon the 
payment of royalties. The Circuit Court of Appeals did not go so 
far as to hold that estoppel had arisen, but was content to say “It 
is doubtful whether the bus line is now in a position to raise this issue.” 

As justifying its doubt, the court cited United Fuel Gas Company v. 
Railroad Commission, 278 U.S. 300, 49 S.Ct. 150, 73 L.Ed. 390 (also 
cited to us by the appellees) and Wall v. Parrot Silver and Copper 
Company, 244 U.S. 407, 37 S.Ct. 609, 61 L.Ed. 1229. In our view 
neither decision furnishes a basis for the doubt which the Circuit Court 
of Appeals expressed. In the Railroad Commission case [278 U.S 
800, 49 S.Ct. 152], the Supreme Court’s holding on the point we now 
discuss was that those “who have procured action by a state com- 
mission under a state statute may not assail that action in a federal 


9 Title 12 US.C.A. $§ 264 (i) (1) (2), 301 and 77. 

10 Pierce Oil Corporation v. Phoenix Refining Co., 259 US. 125, 42 S.Ct. 440, 66 
L.Ed. 855; United Fuel Gas Co. v. Railroad Commission, 278 U.S. 800, 49 S.Ct. 150, 73 
L.Ed. 890; St. Louis Malleable Casting Co. v. George C. Prendergast Construction Co., 
260 US. 469, 48 S.Ct. 178, 67 L.Ed. 351; Hurley v. Commission of Fisheries, 257 US. 
223, 42 S.Ct. 88, 66 L.Ed, 206, 
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court of equity on the ground that that statute, or the one creating 
the commission, is void under the state constitution.” In the Parrot 
case, [244 U.S. 407, 37 S.Ct. 611] the Supreme Court said that “The 
appellants, by their action in instituting a proceeding for the valuation 
of their stock, pursuant to those statutes, which is still pending, waived 
their right to assail the validity of them.” 

Obviously the principle announced in these two cases, which is the 
same rule found in the other Supreme Court decisions cited by the 
appellees, does not apply where the litigant charges that the adminis- 
trative body has exceeded the authority conferred upon it by a statute, 
but does not attack the validity of the statute. 

Whether estoppel has arisen, whether waiver has occurred, de- 
pends entirely upon whether Condition No. 4 is valid or invalid. No 
administrative body has authority to contract with a regulated cor- 
poration in a manner contrary to the statute which is being adminis- 
tered, nor in a way which does not give effect to the intent of Congress. 
The regulated corporation, by accepting such an invalid condition 
imposed by a regulatory authority, does not thereby waive the right 
to rely on the statute, and the right later to denounce the provision 
which contravenes it. 

The remaining question is whether a justiciable controversy was 
shown. The appellees maintain that there was none, saying that an 
indispensable element of justiciability is a showing of either positive 
action or a threat to take such action by the responsible officials in- 
volved. We need not elaborate upon the opinion of the learned jus- 
tice of the District Court which rejected that contention in denying 
the appellees’ motion to dismiss the complaint. The resolution of 
January 28, 1946, disclaiming an immediate purpose to enforce Con- 
dition No. 4, protected the bank from literal enforcement of the con- 
dition only on that day; for the appellees argue in this court that 
enforcement is “now justified by the facts,” although the resolution has 
not been rescinded, and a different one has not been adopted. 

To those acquainted with the realities of banking, it is plain that 
public knowledge in the bank’s service area of the existence of Condition 
No. 4 does incalculable harm to the bank. It is generally realized 
that nothing could more quickly cause depositors to lose confidence in 
a banking institution than withdrawal of federal deposit insurance. 
It is equally true that the confidence of depositors is undermined and 
weakened when they know that their insurance may be withdrawn on 
short notice, without a hearing, and for a cause having no relation 
whatever to the safety of their deposits. In such circumstances a 
positive threat by the Board to enforce the condition is not necessary 
to do the harm. The threat is implicit in the condition itself, and 





11 Justice Alexander Holtzoff in Peoples Bank v. Eccles, D.C., 64 FSupp. 811. 
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the harm is present and continuing, due to the mere existence of the 
condition. 

But with the amelioration of the ill-chosen language of Condition 
No. 4, which the appellees now concede to be proper and which they 
claim is expressive of their original intention in adopting it, the mere 
presence of the condition will not continue to be harmful to the bank. 
With the provision construed to have the meaning which we have said 
is the only significance properly attributable to it, the bank’s public 
will know that it is subject to expulsion from the System only for 
reasons which would justify expulsion of any member bank. 

We hold, therefore, that a justiciable controversy was shown by 
the pleadings; that the District Court erred in reaching the conclusien 
that the bank “cannot now attack the validity of the condition to which 
it voluntarily agreed.” As the District should have proceeded to inter- 
pret Condition No. 4, its decree will be set aside and the cause remanded 
for the entry of a judgment construing that proviso in a manner con- 
sistent with its true meaning as conceded by the appellees and as stated 
in this opinion. When that is done, there will be no ground for restrain- 
ing the appellees from enforcing the condition, nor will the bank have 
any need for such injunctive relief. 

Reversed and remanded. 


EDGERTON, Associate Justice (dissenting.) 

I think the Board had authority to impose the condition of which 
appellant now complains. However, that may be, I think it clear that 
since the Board has not taken or threatened any action to enforce this 
condition there is no controversy over which the courts have juris- 
diction. I do not reach the question of estoppel. 


Separate Insured Deposit of Accounts Maintained 
by Depositor in Different Capacity and Right 


The term “insured deposit” (as provided in 12 U. S.C. A., 
sec. 264 (c) (18) means the net amount due to any deposit or 
deposits in an insured bank (after deducting offsets) less any 
part thereof which is in excess of $5,000. Such net amount 
shall be determined according to such regulations as the board 
of directors may prescribe, and in determining the amount due 
to any depositor there shall be added together all deposits in 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) $536. 





870 _ THE BANKING LAW JOURNAL 


the bank maintained in the same capacity and the same right 
for his benefit either in his own name or in the names of others, 
except trust funds which shall be insured as provided in para- 
graph (9) of subsection (h) of this section. 

One of the purposes of this section was to make a separate 
insured deposit of an account maintained by a depositor in a 
different capacity and a different right from that in which 
such depositor maintained some other account. Were that 
not true, the statute would have provided that the amount due 
any depositor should be determined by adding together all 
deposits maintained in the bank by such depositor. Here the 
statute specifically says that the amount due shall be deter- 
mined by adding together “all deposits in the bank maintained 
in the same capacity and the same right.” 

In the instant case the county treasurer, as custodian, was 
acting as trustee of the school district’s funds and we are here 
concerned with the capacity and the right with which he main- 
tained the various deposits of the county and whether he com- 
plied with the law of North Dakota, which specifically provides 
that he should keep and maintain the funds in question in a 
separate special fund which could not be withdrawn or appro- 
priated to any purpose other than the purpose for which the 
fund was instituted until that purpose had been accomplished. 

There were seven separate deposits in this case. The first 
two, namely, the open checking account and the draft which 
was in transit on the date of the closing of the bank, constitute, 
for the purpose of Title 12 U. S. C. A. sec. 264 (c) (18), de- 
posits made in the same capacity and the same right. The five 
certificates of deposit, representing moneys collected and held 
in a sinking fund for the purpose of paying the 1921 bond 
issue, were not held by the treasurer in the same capacity and 
the same right as the first two mentioned deposits. Money 
in the open checking account and presumably the money repre- 
sented by the draft in transit represented general funds of 
the county, unearmarked for any specific purpose, and which 
was subject to withdrawal by the county through its duly 
authorized representatives for any legitimate, legal county 
purpose. The five certificates of deposit represented ear- 
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marked money deposited specifically for one purpose only, 
namely, the refunding of the 1921 bonds. Consequently, the 
two deposits were not made or maintained in the same capacity 
and the same right within statutory definition of “insured de- 
posit,” but were separate accounts for the purpose of federal 
deposit insurance liability. 

This was decided by the United States District Court of 
North Dakota in the case of Billings County, N. D. v. Federal 
Deposit Insurance Corporation, 71 Fed. Supp. 696, in the 
following opinion: 


The plaintiff herein is a municipal corporation or political sub- 
division of the State of North Dakota. Included in the stipulation 
of facts filed by the parties, there is the following: “That the Court 
shall decide this action as though the county treasurer of Billings 
County had signed the claim filed by the county against the defendant, 
and as though the county treasurer was also a party plaintiff, in addi- 
tion to Billings County.” 

The defendant is a corporation created by the United States, the 
purpose of which was to insure the deposits of all banks which are en- 
titled to the benefits of insurance under the law. Its creation, powers 
and limitations are contained in 12 U.S.C.A. § 264. In accordance 
with the provisions thereof, the defendant insured the deposits of the 
Stockmen’s State Bank of Medora, North Dakota, which bank became 
insolvent, was closed and taken over for liquidation by the defendant 
on September 24, 1938. 

This case involves the following accounts representing moneys on 
deposit in the Stockmen’s State Bank of Medora at the time of its 
closing: 


General open account, subject to check entitled “Treasurer 
Billings County” $4,306.72 
Draft No. 34786, purchased by Billings County from the 
Bank and in transit at the date of closing of the bank. $2,030.00 
Certificate of Deposit No. 2080, deposited by “Billings 
County Treasurer” $3,500.00 
Certificate of Deposit No 
County Treasurer” $3,231.38 
Certificate of deposit No. 
County Treasurer” $4,200.00 
Certificate of Deposit No. 
Co. Treas. Custodian” $4,862.76 
Certificate of Deposit No 
Co. Treas, Custodian” $4,378.54 
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Subsequent to the closing, dispute arose between the plaintiff and 
the defendant as to the plaintiff’s right to recover under the provisions 
of 12 U.S.C.A. § 264, for the various deposits set forth above. Subse- 
quently thereto, the defendant paid to the plaintiff an admitted de- 
posit insurance liability of $5,000 (the maximum liability of the de- 
fendant for each insured deposit), with the understanding and agree- 
ment that the plaintiff was free to pursue the instant action herein in 
an attempt to establish the existence of two separately insured deposits. 

It is the contention of the plaintiff that deposits represented by 
the five certificates of deposit numbered 2080, 2081, 2104, 2087 and 
2111, were deposited by the plaintiff in a separate right and capacity 
from the deposit in the general checking account and the deposit 
claim based upon the outstanding draft in transit, and that accord- 
ingly the defendant owes an additional liability on the total of such 
certificates of deposit in the amount of an additional $5,000. 

It is the contention of the defendant that all of the above-enumer- 
ated deposits were maintained in the Stockmen’s State Bank of 
Medora by the county or its treasurer in the same capacity and the 
same right and that to the county’s total deposits of $26,009.40 
there should be applied the limitation of $5,000 maximum deposit in- 
surance, as prescribed by 12 U.S.C.A. § 264, and that accordingly it 
owes no additional liability to the plaintiff. 

The case is presented on a stipulation of facts, the deposition of the 
Billings County treasurer, admitted exhibits, and the pleadings of the 
parties. Oral argument was waived and the position of the respective 
parties is set forth in their various briefs. 

The treasurer of Billings County, under the law of the State of 
Niorth Dakota, is the custodian of all of the county’s general funds 
and also the custodian of various sinking funds created for the pay- 
ment of bonds of taxing districts within the county, such as school 
districts, villages, townships, etc., including the county itself as a 
taxing district. As treasurer, he maintained checking accounts in 
the Stockmen’s State Bank of Medora and the Bank of North Dakota 
in Bismarck. All funds which came into his hands were deposited by 
him in one or the other ef these two general checking accounts. 

In 1921, Billings County, as a taxing district, issued certain bonds, 
being obligations of Billings County. Tax assessments which were ear- 
marked to pay such bonds were received by the county treasurer in 
his capacity as custodian and deposited by him in one or the other of 
the two general checking accounts. Thereafter, he would purchase 
certificates of deposit from the Stockmen’s State Bank of Medora for 
amounts representing the moneys collected by him for the purpose of 
refunding the 1921 bond issue. In such manner he attempted to 
separate the moneys to be used for the refunding of the bonds from 
other funds of the county. As the certificates of deposit became due, 
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he would have them renewed by the Stockmen’s State Bank of Medora, 
so that as of the time of the closing of the bank the five certificates 
of deposit above enumerated represented money set aside and ear- 
marked as money to be used by the county for refunding or paying 
the 1921 bond issue as such bonds became due and payable, and the 
amount in the general checking account represented other or general 
funds of Billings County. 

Chapter 21 of the North Dakota Revised Code of 1943 provides 
the purposes for and the manner in which municipalities may borrow 
money, issue bonds and raise funds in payment thereof. A county, 
such as the plaintiff, is a municipality within the meaning thereof. 
After setting forth the methods and limitations of borrowing money, 
issuing bonds and raising the funds with which to pay such bonds, the 
chapter provides as follows: 

“21-0340. Sinking Funds; Custodian Of. The county treasurer 
shall be custodian of each sinking fund for the payment of bonds is- 
sued by each taxing district within the county... .” 

21-0841. Sinking Funds; Duty of County Treasurer. When 
the county treasurer is custodian of any sinking fund, he shall not 
remit to the treasurer of the taxing district any taxes levied for the 
purpose of paying the interest on or retiring the principal of bonds 
issued, but he shall retain the same in a separate special fund main- 
tained as a sinking and interest fund for the bonds of such taxing dis- 
trlct... ..” 

21-0342. Sinking Fund; Sources and Uses. The sinking fund 
shall be disbursed by the county treasurer or treasurer of the munici- 
pality, as the case may be, upon the directions therefor by resolu- 
tion of the governing body of the municipality issuing such bonds. 
As such bonds mature, the county treasurer, upon warrant drawn upon 
him by the county auditor, shall apply such sinking fund in retirement 
thereof, and also in payment of the interest thereon as it becomes paya- 
ble. The county auditor shall draw such warrants so as to pay the 
interest and retire the bonds at as early a date as possible. The county 
treasurer or treasurer of the municipality shall not disburse any of 
such fund contrary to the provisions of this chapter, even though so 
directed by such governing body. The county treasurer or treasurer 
of the municipality may disburse such fund for the purpose of pay- 
ing the principal and interest, or either, of the bonds for which such 
fund was created without any authorization therefor by the governing 
body. The sinking fund of each bond issue shall be kept separate and 
shall be designated by a name indicative of the issue of bonds on ac- 
count of which it was created... .” 

“21-0344. Sinking Fund; Use for Unauthorized Purpose. Money 
shall not be withdrawn from a sinking fund and appropriated to any 
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purpose other than the purpose for which the fund was instituted until 
that purpose has been accomplished, except as authorized by sections 
21-0342, 21-0343 (investment of sinking funds), 21-0344, and 
21-0345.” 

21-0345. Sinking Fund; Surplus Placed in General Fund. Any 
surplus in a sinking fund after all of the bonds for the payment of 
which the fund was created have been paid and canceled and after all 
investments of the second and third class finally have been disposed of 
or realized upon, shall be placed in the general fund of the municipal 
treasury.” 


A county is a “municipality” within the purview of the foregoing 
statutes. Section 21-0301, North Dakota Revised Code of 1943. It 
will be noted from Section 21-0341, supra, that when the county treas- 
urer is custodian of any sinking fund “he shall retain the same in a 
separate special fund maintained as a sinking and interest fund for 
the bonds of such taxing district.” 

The record indicates that it was the practice to first deposit such 
funds in the general checking account, comingling them with other 
moneys of the county. Such practice is questionable under the statute 
but does not lessen the existence of the fact. Thereafter the treasurer 
did do what was contemplated by Section 21-0341, by drawing a check 
on the general checking account and purchasing certificates of deposit, 
thereby retaining the same “in a separate fund.” His testimony is to 
the effect that each time he purchased a certificate of deposit he advised 
the cashier of the bank that the moneys with which he purchased the 
certificates of deposit “belonged to the interest and sinking fund for 
the bond issue of 1921 Funding Bonds,” and was “to be held in the 
sinking fund.” No record of the bank so indicates, with the possible 
exceptions only as to certificates No. 2087 and No. 2111, which state 
on the certificates that they were deposited by “Billings Co. Treas. 
Custodian.” The first three enumerated certificates indicate merely that 
they were deposited by “Billings County Treasurer.” The certificates 
are themselves records of the bank, having been made by the bank’s 
officer and having been issued by the bank. 

12 U.S.C.A. § 264 (c) (13) provides as follows: 


(13) The term ‘insured deposit’ means the net amount due to any 
deposit or deposits in an insured bank (after deducting offsets) less 
any part thereof which is in excess of $5,000. Such net amount shall 
be determined according to such regulations as the board of directors 
may prescribe, and in determining the amount due to any deposit or 
there shall be added together all deposits in the bank maintained in the 
same capacity and the same right for his benefit either in his own name 
or in the names of others, except trust funds which shall be insured as 
provided in paragraph (9) of subsection (h) of this section.” 
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One of the purposes of this section was to make a separate insured 
deposit of an account maintained by a depositor in a different capacity 
and a different right from that in which such depositor maintained 
some other account. Were that not true, the statute would have pro- 
vided that the amount due any depositor should be determined by 
adding together all deposits maintained in the bank by such depositor. 
Here the statute specifically says that the amount due shall be de- 
termined by adding together “all deposits in the bank maintained in 
the same capacity and the same right.” 

Defendant contends, as stated, that all of the deposits made by 
Billings County or its treasurer, or its treasurer as custodian, repre- 
sented by the foregoing enumerated deposits, were made “in the same 
capacity and the same right,” and accordingly having paid $5,000 to 
the plaintiff, its liability is at an end. The defendant relies greatly upon 
the North Dakota case of Marmarth School District No. 12 of Slope 
County v. Hall et al., 1935, 65 N.D. 509, 260 N.W. 411. That case held 
that a bank, acting as a depository of a sinking fund of which a county 
treasurer was the custodian and which sinking fund belonged to a school 
district or political subdivision or taxing entity within the county, was 
not a trustee of the fund so deposited, that the money so deposited be- 
came the money of the bank even though certificates of time deposit were 
issued therefor, and that the fact that the sinking funds of the school 
district were deposited in the bank in the name of the county treasurer 
did not alter the relationship between the school district and its de- 
pository nor change the character of the funds. The decision does 
hold that the treasurer, as custodian, was acting as trustee of the school 
district’s funds. The fact that the bank was held not to be a trustee 
and that so far as the bank was concerned the deposit was a general 
deposit is, it seems to me, beside the point. In the instant case, it is the 
Billings County treasurer who is impressed with the characteriza- 
tion of trustee, and we are here concerned with the capacity and the 
_ right with which he maintained the various deposits of Billings County 
and whether he complied with the law of North Dakota, which specifi- 
cally provides that he should keep and maintain the funds in question 
in a separate special fund which could not be withdrawn or appropri- 
ated to any purpose other than the purpose for which the fund was 
instituted until that purpose had been accomplished. Section 21-0344, 
supra. 

In the instant case, we have seven separate deposits. The first 
two, namely, the open checking account and the draft which was in 
transit on the date of the closing of the bank, constitute, for the pur- 
pose of Title 12 U.S.C.A. § 264 (c) (13), deposits made in the same 
capacity and the same right. The five certificates of deposit, repre- 
senting moneys collected and held in a sinking fund for the purpose of 
paying the 1921 bond issue, were not held by the treasurer in the same 
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capacity and the same right as the first two mentioned deposits. 
Money in the open checking account and presumably the money rep- 
resented by the draft in transit represented general funds of the 
county, unearmarked for any specific purpose, and which was subject 
to withdrawal by the county through its duly authorized representa- 
tives for any legitimate, legal county purpose. The five certificates 
of deposit represented earmarked money deposited specifically for one 
purpose only, namely, the refunding of the 1921 bonds. The two de- 
posits were not made or maintained in the same capacity and the same 
right. 

Plaintiff relies in main upon the case of Federal Deposit Ins. 
Corporation v. Casady, Town Treasurer, et al., 10 Cir., 1939, 106 
F.2d 784. In that case, the treasurer of the town of Cheyenne, Okla- 
homa, carried five separate and distinct deposits in a bank, such de- 
posits at all times designated and appearing on the bank’s books as 
separate deposits, as follows: City of Cheyenne Sinking Fund, City 
of Cheyenne Paving Fund, Firemen’s Pension Fund, City of Cheyenne 
Meter Fund, Cheyenne General Fund. It was contended by the Fed- 
eral Deposit Insurance Corporation that the deposits in each one of 
the aforementioned accounts were made by the treasurer “in the same 
capacity and the same right,” and that accordingly the insurance lia- 
bility was limited to $5,000. In a holding adverse to such contention, 
the Tenth Circuit Court of Appeals stated, page 786: 

“A city or town holds the legal title to the sinking fund in trust 
for the bondholders and judgment creditors.” 


Page 787: 


“Each of such deposits created for a separate and distinct purpose, 
and each carried in the bank as separate from the others, was held in 
a separate right and capacity. 

“Statutory provision has been made for investment of sinking 
funds. 

“Sinking funds must go into the ultimate payment and liquidation 
of the bonds and judgments, and not be othewise used.” 


Counsel for the defendant herein attempts to distinguish that case 
from the facts at bar by pointing out that the certificates of deposit 
in the instant case were issued upon deposits made by the county and 
were payable either to the county or its treasurer and that on no place 
on the bank’s records was recorded any deposit as a special account 
for the benefit of anyone else, and that in the Casady case the accounts 
were carried in the name of the specific funds to which the moneys be- 
long. The distinction is not so great as to make the law of that case 
inapplicable herein when consideration is given to the fact that the 
bank was notified at the time of the purchase of the certificates of the 
purpose thereof and it was the bank’s duty to make its own records 














THE BANKING LAW JOURNAL 877 


showing that intent or purpose. Even if that should not be true and 
in the event that the ora] notice could be deemed insufficient, the last 
two enumerated certificates carry the bank’s notation that they were 
deposited by “Billings Co. Treas. Custodian” as distinguished from 
“Billings County Treasurer,” and the total of such two certificates 
exceeds the sum of $5,000. 

Much has been said by both parties with reference to the ownership 
of the moneys on deposit in the Stockmen’s State Bank. Counsel for 
the defendant direct attention to Title 12 U.S.C.A. § 264 (m) (8) as 
follows: 

“Except as otherwise prescribed by the board of directors, neither 
the Corporation nor such new bank or other insured bank shall be 
required to recognize as the owner of any portion of a deposit appear- 
ing on the records of the closed bank under a name other than that of 
the claimant, any person whose name or interest as such owner is not 
disclosed on the records of such closed bank as part owner of said de- 
posit, if such recognition would increase the aggregate amount of the 
insured deposit in such closed bank.” 

The Board of Directors of the F.D.I.C., on July 1, 1938, adopted 
a resolution set forth in footnote. * Thereafter, the following 
regulation was adopted: 

“§ 330.8 Deposits of public officers. The owner of any portion of a 
deposit appearing on the records of a closed bank under the name of a 
public official, state, county, city, or other political subdivision will be 
recognized for all purposes of claim for insured deposits to the same 





* “Whereas, It appears that in many sections of the United States several indepen- 
dent political subdivisions have a common treasurer or custodian of their funds; and — 

“Whereas, There exists a practice whereby such common treasurer or custodian 
deposits the funds separately owned by the several political subdivisions in one account 
in an insured bank without designating the name or the interest of the several separate 
political entities; the interest of such entities being disclosed only on the books main- 
tained by public officials; and 

“Whereas, Pursuant to subsection (m) (8), upon the closing of an insured bank, 
the several political entities are not recognized as owner of any portion of such an 
account maintained under circumstances related above except as otherwise prescribed 
by the Board of Directors; and 

“Whereas, If the insured banks were required to maintain separate accounts for 
each separate political subdivision it would result in a great inconvenience to the banks 
and the said public officials; and 

“Whereas, The Corporation has been requested to prescribe that any political sub- 
division should be recognized as an insured depositor, where in fact and in law, it is 
the owner of a portion of an account maintained by public officials, without being 
required to cause to be maintained in a bank a detailed record showing the extent of 
its interest; therefore, be it 

“Resolved, The Division of Liquidation is hereby directed to recognize the owner of 
any portion of a deposit appearing on the records of a closed bank under the name 
of a public official, state, county, city or other political subdivision as an insured 
depositor; provided, the interest of such owner in said deposit is disclosed on the 
records maintained by such public official, state, county, city or other political sub- 
division; and provided further, that such records have been maintained in good faith 
and in the regular course of business.” 
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extent as if his name and interest were disclosed on the records of the 
bank: Provided, That the interest of such owner in the deposit is 
disclosed on the records maintained by such public official, state, 
county, city or other political subdivision, And, provided further, That 
such records have been maintained in good faith and in the regular 
course of business.” 


As counsel for the defendant point out, the regulation has reference 
to a situation where there would be a number of municipalities or 
entities which have a common treasurer who must have deposited in a 
comingled single account in an insured bank all of the funds from this 
number of independent, separate municipalities and that situation 
does not here exist. In the instant case, all of the funds, including 
those contained in the open checking account, that represented’ by 
the draft in transit, and by the five certificates of deposit, were owned 
by the plaintiff, Billings County. Under the law of North Dakota, as 
above set forth, certain of these funds, namely, those which were im- 
pressed with the obligation to redeem or refund the 1921 bonds, were 
to be set aside by the county treasurer as custodian solely for that pur- 
pose and could be used for no other purpose. In effect, and as held 
by the Supreme Court of North Dakota in the Marmarth case, supra, 
the treasurer of Billings County was trustee of such funds for the 
benefit of the bondholders. That is a relationship existing between 
the treasurer and the bondholders and not between the plaintiff and the 
defendant or the treasurer and the defendant. In the event of 
a loss of such funds, Billings County would not be re- 
lieved of its obligation tu pay the bonds. Title 12 U.S.C.A. 
§ 264 (m) (3), supra, the regulation above set forth and the resolu- 
tion quoted in footnote are inapplicable to the instant situation. 
We are concerned solely herein with the question of whether or not the 
plaintiff, through its treasurer, made all of the deposits in the Stock- 
men’s State Bank “in the same capacity and the same right.” The 
money represented by the certificates of deposit was held by the treas- 
urer with the legal obligation to “maintain” it separately in his “ca- 
pacity” as trustee for the benefit of the bondholders and the “right” 
to pay out only for the purpose of redeeming the bonds. This is a 
different capacity and a different right from which the treasurer 
maintained the general checking account representing general funds 
of the county unimpressed with a separate specific statutory obliga- 
tion as to use. The general open checking account was maintained 
by the treasurer in his capacity as custodian of all of the funds of 
Billings County. The certificates of deposit were maintained by the 
treasurer in his capacity as custodian of funds raised. by Billings 
County as a taxing district for the benefit of the bondholders and im- 
pressed with the statutory limitation that such could be used only to 
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refund the bonds and that they must be kept “in a separate special 
fund” for that purpose. 

This Court is accordingly of the opinion that the total of the cer- 
tificates of deposit represents a deposit by the Billings County treas- 
urer as custodian in a different capacity and in a different right from 
that with which he maintained the general deposit in the open checking 
account, and that the defendant owes an additional insured liability 
of $5,000 thereon. 

Counsel for plaintiff are directed to prepare findings and order 
consistent with the foregoing. Copies of the same shall be served 
upon counsel for defendant, who shall have ten days subsequent to the 
date of such service within which to make objections thereto. 


Supplemental Opinion 

The question for determination is the right of the plaintiff to re- 
cover interest on its claim and the ordinary costs of suit against the 
Federal Deposit Insurance Corporation defendant. The latter is a 
corporate agency of the government, created to insure deposits in 
banks entitled to coverage. It relies upon its status as a governmental 
agency in protesting the assessment of interest and costs and seeks to 
have imputed to it the sovereign’s immunity to such charges. 

Plaintiff relies in main on the decision of the Supreme Court of 
the United States in Reconstruction Finance Corporation v. J. G. 
Menihan Corp., et al., 812 U.S. 81, 61 S.Ct. 485, 85 L.Ed. 595, 
wherein the court of last resort held that the Reconstruction Finance 
Corporation was subject to an assessment of “costs and! allowances” 
in an unsuccessfully prosecuted suit brought by it. The latter is 
a governmental agency of the same general classification as the de- 
fendant in the instant case. Certiorari had been granted because of a 
conflict of decisions. In that case, the Court said, as to the Recon- 
struction Finance Corporation, 312 U.S. at page 83, 61 S.Ct. at 
page 486: 

“There is nothing in the statutes governing its transactions which 
suggests any intention of Congress that in suing and being sued the 
Corporation should not be subiect to the ordinarv incident of un- 
successful litigation in being liable for the costs which might properly 
be awarded against a private party in a similar case.” 

And 812 U.S. at page 85, 61 S.Ct. at page 487: 

‘We perceive no reason for holding that petitioner may avail itself 
of the judicial process in accordance with the authority conferred upon 
it and escape the usual incidents of that process in case its assertions of 
right prove to be unfounded. On the contrary, we think that the un- 
qualified authority to sue and be sued placed petitioner upon an equal 
footing with private parties as to the usual incidents of suits in rela- 
tion to the payment of costs and allowances.” 
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Defendant attempts to take the instant ease outside of the 
ruling of the Supreme Court in the Reconstruction Finance Corp. v. 
Menihan decision by directing attention to the fact that in that case 
the governmental agency was the moving party and brought the suit, 
and that in the instant case the F.D.I.C. was the defendant and was 
dragged into court willy-nilly. I can see no distinction. The fact 
that the governmental agency seeking the sovereign’s immunity from 
costs and interest is plaintiff or defendant should not and logi- 
cally cannot be the determining factor as to whether or not such im- 
munity should be extended. 


The Federal Deposit Insurance Corporation is a creature of 
Congress and has been delegated with Congressional authority to “sue 
and be sued.” The right to “sue and be sued” is unabridged and un- 
qualified. The governmental agency then possesses not only the pre- 
rogative of being able to forcefully have its wrongs righted in the 
courts, but it has specifically been made the subject of such enforce- 
ment when the shoe is on the other foot and private citizens seek the 
redress of wrong. Costs of a suit and interest on an unpaid claim 
rightfully owed is an ordinary incident of litigation and in the ab- 
sence of specific statutory direction does not depend on the identity 
of the party seeking the righting of a wrong, but is a natural con- 
sequence of the failure of a party to perform his legal obligation. 
The governmental agency involved is such a party. If Congress had 
determined that the sovereign’s immunity to costs should have been 
extended to its corporate agency, it would have so provided. The 
statutes are silent in this respect. 

Defendant’s counsel also relies upon subsection (1) (6) of Section 
264, Title 12 U.S.C.A., the applicable portion of which reads as fol- 
lows: 

“Provided, That the Corporation, in its discretion, may require 
proof of claims to be filed before paying the insured deposits, and that 
in any case where the Corporation is not satisfied as to validity of a 
claim for an insured deposit, it may require the final determination of 
a court of competent jurisdiction before paying such claim.” 


The theory of defendant’s counsel apparently is that because of 
such provision and the corporation being, in good faith, not satisfied 
as to its legal liability respecting the payment of the instant claim, 
it had the right to allow the matter to rest until determined by the 
courts and accordingly should not be forced to pay interest for the 
interim period between the creation of the alleged liability, namely, 
the closing of the bank, and the court’s determination as to such 
liability. ‘The quoted provision has no application to such a situation. 
Congress, in passing the quoted provision, had in mind the validity of 
the depositor’s claim against the closed institution. Such provision 
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has nothing whatsoever to do with the legal liability of the Federal 
Deposit Insurance Corporation on its statutory obligation to pay 
depositors of insured banks. 

If we were dealing here with the legality of the plaintiff's deposit 
as against the closed bank and there had arisen reasonable ques- 
tion as to the validity of such deposit, and if the Federal Deposit 
Insurance Corporation, before recognizing the claim, had insisted 
on the final determination of a court of competent jurisdiction of 
the question of legality respecting the deposit, then this Court, in 
the exercise of its discretionary power, might very properly refuse 
to charge the Federal Deposit Insurance Corporation with interest 
up to the time of a court’s determination of the legality of the de- 
posit. It is such situations that Congress had in mind in specifically 
stating that the Federal Deposit Insurance Corporation might “re- 
quire the final determination of a court of competent jurisdiction be- 
fore paying such claim.” We are not here dealing with a like situ- 
ation. The quoted portion of the statute has no application because 
our question in the main case is solely concerned with the liability 
of the defendant for the payment of an additional insuring liability 
on what was claimed by the plaintiff to be a deposit made in a separate 
capacity and separate right. The legality of the deposit itself was 
in no way questioned. That being true, the plaintiff is entitled to 
both interest and costs. It will be so ordered. 





Interstate Transportation of Forged and 
Falsely-Made Checks 


From Mummnesota Law Review 


Defendant was indicted for violating section 8 of the Na- 
tional Stolen Property Act (U. S. C., tit. 18, sec. 415, 18 
U.S.C. A., sec. 415, 7 F. C. A., tit. 18, sec. 415). The appli- 
cable portion of section 8 states: “. . . whoever with unlaw- 
ful or fraudulent intent shall transport or cause to be trans- 
ported in interstate . . . commerce any falsely made, 
forged, altered, or counterfeited securities, knowing the same 
to have been falsely made . . . shall be punished. . . .” 
Proof was offered that in Jackson, Michigan, the defendant 
drew and cashed two forged checks. They were drawn on a 
Missouri bank, and the purported drawer was a fictitious per- 
son. The illegal interstate transportation that defendant was 
alleged to have caused occurred when the Michigan bank for- 
warded the checks to the drawee bank in Missouri for collection. 
They were returned marked “no account.” Defendant was 
convicted and appealed to the Circuit Court of Appeal, which 
reversed the conviction on the authority of Kann v. United 
States (1944, 823 U. S., 88, 65 S. Ct., 148, 89 L. Ed., 88, 157 
A. L. R. 406, and notes). The United States Supreme Court 
granted certiorari and held, two justices dissenting, that judg- 
ment be reversed and the cause remanded. The defendant in- 
duced the Michigan bank to do exactly what he intended and 
therefore “caused” the checks to move in interstate commerce. 
Just because he secured the proceeds of the fraud before the 
transportation occurred does not negative “unlawful and fraud- 
ulent intent” on his part in causing the movement of the check 
in interstate commerce (United States v. Sheridan, 1946, 329 
U. S. 879, 67 S. Ct., 882). 

The National Stolen Property Act was passed in 1984 (48 
Stat., 794), but the portion of section 8 under which this case 
was prosecuted was added by amendment in 1989 (58 Stat., 
1178). No cases of attempted prosecution under this portion 
of the statute, involving violations of the instant type, were 
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found prior to the decision in the Kann case, in which the 
defendant was indicted and convicted of violating section 215 
of the Criminal Code (U.S. C., tit. 18, sec. 888, 18 U.S.C. A., 
sec. 888, 7 F. C. A., tit. 18, sec. 388), which deals with using 
the mails to defraud. It was alleged that defendant and co- 
defendant obtained a valid check by a fraudulent scheme. They 
cashed the check at a Maryland bank, which subsequently for- 
warded it to the Delaware bank on which it was drawn. The 
United States Supreme Court held that when the de- 
fendants: cashed the check the bank became a_ holder 
in due course, and that the scheme had reached completion. 
Therefore, it could not be said that the mailing of the 
check by the Maryland bank was for the purpose of executing 
a fraudulent transaction as the statute required. Following 
that decision, a number of cases, similar in facts and law to 
the instant case, appeared in the lower federal courts and re- 
sulted in conflicting decisions. In all these recent cases the 
defendants had allegedly forged or falsely made and cashed 
checks drawn on a bank in a foreign state, and were being 
prosecuted under section 8 of the National Stolen Property 
Act. Several of these decisions, including that of the Circuit 
Court of Appeals in the instant case cited the Kann case as 
authority for holding that there had been no violation of the 
act (United States v. Wood, N. D. W. Va., 1945, 58 F. Supp., 
451; United States v. Flores, D. Virgin Is., 1946, 66 F. Supp. 
880). One case held the defendant had not violated the 
statute, without reference to the Kann case (United States v. 
Hopper, D. Ore., 1945, 68 F. Sup., 612). However, deci- 
sions in the other cases distinguished the Kann Case and found 
the defendant guilty (Tolle v. Sanford, N. D. Ga., 1945, 58 
F.. Supp., 695; Clarke v. Sanford, C. C. A., 5th Cir., 1946, 156 
F., 2d, 115; United States v. Lemons, W. D., Mo., 1946, 67 
F. Supp., 985). The instant case resolves this conflict. The 
statutory distinction between the Kann case and the instant 
case, as pointed out by the Supreme Court, lies in the fact that 
the Mail Fraud Statute, under which the Kann case was pros- 
ecuted, requires that the mailing or causing to be mailed be for 
the purpose of executing a fraudulent scheme, whereas the 
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National Stolen Property Act covers transportation, or caus- 
ing to be transported, done with an unlawful or 
fraudulent intent. The literal meaning of the act is broad 
enough to include any unlawful purpose. The fact dis- 
tinction, as analyzed by the court, becomes apparent 
when the validity of the respective checks and the nature of 
events almost certain to happen after their ceshing are con- 
sidered. The check in the Kann case was a valid check and 
therefore, was honored by the drawee upon receipt, as the de- 
fendants knew it would be. Mailing the check was extremely 
unlikely to disclose the fraudulent scheme and, therefore, had 
little or no effect on the irrevocable completion of the fraud. The 
check in the instant case, however, was certain to be dishonored 
following transportation, and the defendant knew it would be. 
The transportation in interstate commerce presented him with 
time for escape, which was essential to the successful completion 
of his scheme. Congress intended not only to prevent fraud, but 
also to aid the states, when the criminal completes an offense 
punishable under state law, and then utilizes interstate com- 


merce to escape. Therefore, causing the checks to be sent across 
state lines not only qualified as an unlawful intent within the 
meaning of the statute, but also came directly within Congress’ 
reason for passing the act. 





BANKING DECISIONS 


In this department are published each month all of the important deci- 
sions of the Federal and State Courts involving questions pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 


Mere Acceptance of Debtor’s Check By Payee 
Does Not Discharge Debt Until 
Check Is Paid 


Rettinghouse v. Krey Packing Co., St. Louis Court of Appeals, Missouri, 
200 S. W. Rep. (2d) 584 


Payee’s mere acceptance of his debtor’s check will not con- 
stitute payment of the debt in the absence of an express agreement 
to that effect, and without such agreement or consent, which may 
be shown from the circumstances and conduct of the parties, the 
debt is not discharged until the check is in fact paid in due course. 

In this case check received for wages by employee was stolen 
from his locker and presented for payment upon his forged indorse- 
ment at the bank upon which it was drawn. It was held that wages 
could not be considered y aid to employee and employer’s liability 
was not discharged by virtue of employee’s acceptance of employer’s 
check for the amount due. The bank, while assuming to charge 
the check against employer’s account, has actually not reduced the 
account in this case, but in law is to be regarded as having paid 
the check out of its own private funds. This conclusion is reached 
upon the theory that since the check, according to this record, was 
paid upon the payee’s forged indorsement, the bank acquired no 
rights against employer, and the loss, as between the two, would 
fall upon the bank and not upon employer. As the facts appear 
from the present record, employer has suffered no loss by reason 
of the bank’s payment of the check; and any question of the parties’ 
comparative responsibility was consequently wholly immaterial. 


Action by Albert Rettinghouse against Krey Packing Company to 
recover one week’s wages allegedly due plaintiff from defendant, origi- 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 1257. 
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nally commenced in a justice court. From a judgment for plaintiff, 
defendant appeals. Affirmed. 

Joseph H. Hassett and Ernest E. Baker, both of St. Louis, for ap- 
pellant. 

Milton C. Lauenstein, of St. Louis, for respondent. 


BENNICK, Commr.—This is an action for the recovery of the 
sum of $48.91 representing one week’s wages allegedly due plaintiff, 
Albert Rettinghouse, from his employer, Krey Packing Company. The 
question in the case was whether the wages had been paid and de- 
fendant’s liability discharged by virtue of plaintiff’s acceptance of de- 
fendant’s check for the amount due, which check was thereafter stolen 
from plaintiff and presented for payment upon a forged indorsement at 
the bank upon which it was drawn. 

Originating in a justice’s court, the case went on appeal to the 
circuit court, where judgment was rendered in plaintiff's favor for the 
sum of $43.91. Following an unavailing motion for a new trial, de- 
fendant gave notice of appeal, and by proper steps has caused the case 
to be transferred to this court for our review. 

The check was drawn on October 12, 1944, and was for the amount 
of the wages earned by plaintiff in the preceding week, after the de- 
duction of whatever sums were to be withheld by the employer. Each 
Thursday was pay day in defendant’s plant; and the check in ques- 
tion was issued and given to plaintiff in accordance with defendant’s 
prevailing practice by which it paid its employees by check, which they 
would call for on pay day at windows in the pay roll department. 

Plaintiff received the check at the close of work on the day in 
question and placed it in a billfold which he carried in the hip pocket 
of the trousers which he wore to and from his work. Upon report- 
ing for work the next morning, he changed to his work clothes and hung 
the other trousers in his locker upon which he had a combination lock. 
When he returned home that evening, he discovered that the check 
was missing from his billfold, and upon examination of the combina- 
tion lock the next morning, he found evidence that it had been ham- 
mered upon and the combination damaged. 

As soon as he discovered the loss of the check, plaintiff called his 
foreman at his home, and the next morning reported the loss to one 
Margenau, who was in charge of defendant’s pay roll department. 
Margenau advised plaintiff that he would call the bank to ascertain 
whether the check had been cashed, and, if not, he would stop payment 
on it, and after three days issued plaintiff a duplicate for it. 

When plaintiff called at the pay office on the following Thursday, 
Margenau showed him the check, which had been meanwhile paid and 
returned to defendant by the bank on which it had been drawn. It 
bore two indorsements, the one, plaintiff’s forged indorsement, and the 
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other, the genuine indorsement of one Joseph Schwartz, the proprietor. 
of a tavern located in the immediate vicinity of defendant’s plant and 
frequented by its employees. Schwartz testified that it was his custom 
to cash pay checks for defendant’s employees, and that he made ar- 
rangements each pay day to have additional cash on hand which he 
might use for such purpose. It appeared that the check had been 
cashed by Schwartz on October 13th, and then deposited in the bank 
to his account on the same day. 

After learning that the check had been cleared through the bank 
before its payment could be stopped, defendant refused to issue plain- 
tiff a duplicate, and this action by plaintiff followed shortly there- 
after. 

The jury were charged by plaintiff’s instruction No. 1 that if they 
found and believed from the evidence that plaintiff did not indorse 
the check or receive the proceeds of the same, then their verdict should 
be in favor of plaintiff for the sum of $43.91. 


Defendant assigns error to the giving of such instruction because 
of its omission of any requirement for a finding upon the question of 
whether the check had been delivered to and accepted by plaintiff in 
payment of the wages due him from defendant. In other words, de- 
fendant argues that it was not enough to have the jury find that plain- 
tiff had not indorsed the check or received its proceeds, but that it 
was also a condition to his recovery that the check had not been de- 
livered with the intent of both parties that it should constitute pay- 
ment and a discharge of the debt. 


The law is well settled that the payee’s mere acceptance of his 
debtor’s check will not constitute payment of the debt in the absence 
of an express agreement to that effect, and that without such agree- 
ment or consent, which may be shown from the circumstances and con- 
duct of the parties, the debt is not discharged until the check is in 
fact paid in due course. Rhodus v. Greatley, 347 Mo. 397, 147 S.W. 
2d 631; Johnson-Brinkman Commission Co. v. Central Bank of Kansas 
City, 116 Mo. 558, 22 S.W. 8138, 388 AmSt.Rep. 615; Griffin v. Priest, 
Mo.App., 137 S.W. 2d 685; Armstrong v. First Nat. Bank of Bolivar, 
Mo.App., 195 S.W. 562; Maryland Casualty Co. v. Dobbin, 282 Mo.App. 
557, 108 S.W. 2d 166; Farm & Home Savings & Loan Ass’n of Missouri 
v. Stubbs, 231 Mo.App. 87, 98 S.W. 2d 320; Newton Burial Park v. 
Davis, Mo.App., 78 S.W. 2d 150; Martin v. Illinois Bankers Life Assur. 
Co., Mo.App., 91 S.W. 2d 646; Barton Bros. v. Hunter, 59 Mo.App. 
610; Union Biscuit Co. v. Springfield Grocer Co., 148 Mo.App. 300, 
126 S.W. 996; 48 C.J. 617. 

It is of course true that plaintiff did receive the check pursuant to 
defendant’s regular practice of paying its employees by check rather 
than by cash. However the fact that he acquiesced in such practice (as 
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to which he very likely had no choice) was in and of itself no evidence 
that he took the check with an express understanding between himself and 
defendant that it should constitute satisfaction of the debt, irrespective 
of whether he subsequently received payment upon it. As a matter of 
fact, the evidence showed the very contrary. It will be recalled that on 
discovering that the check was missing from his billfold, he immediately 
telephoned his foreman, and the following morning reported the loss to 
Margenau, who advised that he would communicate with the bank, and 
if he found that the check had not been paid, he would stop payment 
upon it and in three days issue plaintiff a duplicate. If it had been 
mutually agreed and understood that plaintiff’s acceptance of the 
check constituted absolute payment of the debt, all subsequent risk 
would necessarily have fallen upon him, and there would have been 
no occasion for him to report its loss or for defendant to promise to is- 
sue a duplicate in the event it had not been cashed. In support of its 
point defendant claims nothing more than the past course of dealing by 
which it had regularly paid plaintiff by check, but as we have indi- 
cated above, such fact alone was wholly insufficient to raise a question 
for the jury as to whether the check was taken in payment of the debt. 

Defendant next complains of the refusal of its requested instruction 
C, which would have told the jury that if plaintiff, through his own 
acts, allowed and permitted the check to come into the possession of 
some third person who cashed it by indorsing plaintiff’s name thereon, 
and that the check was paid out of defendant’s funds in the bank upon 
which it was drawn, then the verdict should be in favor of defendant, 
and against plaintiff. 

In arguing for the propriety of the instruction, defendant relies upon 
the rule that where a loss must fall upon one of two innocent parties, the 
one whose conduct made the loss possible should be required to bear it. 
Defendant points out that it did not contribute in any manner to the 
circumstances leading up to the theft of the check and the forging of 
plaintiff’s indorsement thereon, and that any responsibility as between 
it and plaintiff must fall entirely upon plaintiff, either for having left 
the check in his clothing in the locker, or for having allowed it to come 
into the possession of some one in Schwartz’ tavern who forged his 
indorsement and had Schwartz cash the check. Consequently defendant 
insists that there was a proper basis for instructing the jury, as in- 
struction C was designed to do, that if the loss was brought about by 
plaintiff's own acts, the verdict should be in favor of defendant. 

This argument necessarily presupposes that inasmuch as the bank 
undertook to charge the check against defendant’s funds on deposit 
in the bank, defendant would be required to bear the loss if it should 
be held liable in this action for the amount of the wages for which the 
check was given. The fact is, however, that so far as the record in this 
case discloses, the bank, while assuming to charge the check against 
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defendant’s account, has actually not reduced the account, but in law 
is to be regarded as having paid the check out of its own private 
funds. This upon the theory that since the check, according to this 
record, was paid upon the payee’s forged indorsement, the bank ac- 
quired no rights against the defendant, and the loss, as between the 
two, would fall upon the bank and not upon defendant. Scott v. First 
Nat. Bank in St. Louis, 348 Mo. 177, 119 S.W.2d. 929; Miners’ & 
Merchants’ Bank v. St. Louis Smelting & Refining Co., Mo. App. 178 
S.W. 211; Union Biscuit Co. v. Springfield Grocer Co., supra; J. M. 
Houston Grocer Co. v. Farmers’ Bank of Mt. Vernon, 71 Mo.App., 132; 
State ex rel. v. Globe Indemnity Co., 222 Mo.App. 918, 9 S.W.2d 668; 
Borserine v. Maryland Casualty Co., 8 Cir., 112 F.2d 409; 9 C.J.S., Banks 
and Banking, § 356 subsec. c. 

What has been said regarding the bank’s liability has of course been 
said in strict relation to the issues in the case at bar, and is not to be 
taken as an adjudication of what its liability would be in the event of 
an action between it and defendant. It might or might not have a 
defense to such an action, depending upon the facts that it might be 
able to establish. In this action between plaintiff and defendant, and 
to which the bank is not a party, we are only concerned with the ques- 
tion of whether, upon this record, there was a basis for the giving of 
defendant’s requested instruction C. It is enough to say that as 
the facts appear from the present record, defendant has suffered no 
loss by reason of the bank’s payment of the check; and any question 
of the parties’ comparative responsibility was consequently wholly im- 
material. The fact that defendant may not have contributed in any 
manner to the situation which made it possible for the check to be 
stolen and plaintiff's indorsement forged upon it was no defense to 
plaintiff’s action; and instruction C was therefore properly refused. 

Finally defendant complains of the refusal of its requested instruc- 
tion D, which was predicated upon the idea that even though the giv- 
ing of the check itself had not constituted payment of the debt, the 
fact that the check was thereafter presented to the bank upon which it 
was drawn, and was paid out of defendant’s funds in the bank, never- 
theless entitled defendant to a verdict. 

We have already pointed out that in legal contemplation the bank 
paid the check out of its own funds rather than out of the funds of de- 
fendant. But an even more serious fault in the instruction was its 
assumption that the bank’s payment of the check constituted payment 
to plaintiff, when the only evidence upon the question disclosed that the 
proceeds never reached him. Instruction D was obviously erroneous, 
and the court acted properly in refusing to give it. 

It follows that the judgment rendered by the circuit court should be 
affirmed; and the Commissioner so recommends. 
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Renewal Note As Conditional Payment Only 


Holden v. Farwell, Ozmun, Kirk & Co., Supreme Court of Minnesota, 
27 N. W. Rep. (2d) 641 


_ A note taken in renewal of a prior note secured by a mortgage 
ig presumed to have been accepted as conditional payment only, and 
the burden is upon one who claims that it discharged and ex- 


tinguished the original note to prove an expressed or implied agree- 
ment to that effect. _ 


In the absence of an expressed or implied agreement that the 
renewal note shall constitute absolute payment, the mere accept- 
ance of such renewal note, even though we have a written recitation 
that it is received in settlement or payment of a prior note or ob- 
ligation, is only conditional payment and does not effect an abso- 
lute discharge of such prior obligation. 

In the absence of a specific appropriation of payments by the 
parties, the court will apply them to the unsecured or least secured 
debts in preference to those secured or more adequately secured. 

Where neither the creditor nor the debtor has seasonably exer- 
cised his power to apply a payment to one of several debts and 
where one of the debts that has matured is secured by a mortgage 
on the homestead, the court, as an exception to the general rule, 
will apply the payment to such mortgage debt on homestead in pref- 
erence to an unsecured debt. 


Action by Herman Holden, administrator of the estate of Carl R. 
Holden, against Farwell, Ozmun, Kirk & Co., to obtain the satisfaction 
or cancellation of a mortgage. The trial court found that mortgage 
indebtedness had been paid prior to decedent’s death, declared fore- 
closure proceedings void and ordered defendant to satisfy mortgage and 
give a quitclaim deed, From an order denying motion for new trial, 
the defendant appeals. 

Reversed and remanded with directions. — 

Paul C. Thomas, of St. Paul, for appellant. 

Wm, R. Mitchell, of Tracy, for respondent. 


MATSON, J.—Defendant appeals from an order denying its mo- 
tion for a new trial. 

Plaintiff, as administrator of the estate of Carl R. Holden, deceased, 
brought this action against defendant to obtain the satisfaction or 
cancellation of a mortgage given by decedent and his wife, Anna Hol- 
den as mortgagors. Decedent, prior to his death on November 19, 
1942, had for many years operated a retail hardware store at Garvin, 
Minnesota, as a member of a partnership known as Holden & Hughes, 
which partnership is hereinafter referred to as the firm. Since 1927, 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §1208. 
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the firm had bought merchandise on credit from defendant, a whole- 
saler in hardware. As of November 1, 1933, it was indebted to defend- 
ant on open account in the sum of $2,556.82, and in liquidation of this 
account the firm issued two postdated checks for the respective sums 
of $198.06 and $200 and a demand note for $758.76, with the balance of 
$1,400 covered by a note in that sum executed by decedent and his 
wife and secured by a mortgage given by them on their homestead. 
This mortgage note dated November 8, 1933, was payable in install- 
ments beginning with January 20, 1934, and ending with September 
20, 1934. 

After the execution of the demand note by the firm and the execu- 
tion of the mortgage note by decedent and his wife, the firm continued 
as before to buy on credit from defendant. Defendant kept two sets 
of records, one for his open credit account and one for its note payments. 
At decedent’s death, it is conceded that the firm was indebted to 
defendant in a considerable amount. On April 8, 1943, defendant filed 
an itemized claim against decedent’s estate, and this claim included, 
in addition to amounts otherwise due from the firm, an item of 
$1,108.06 alleged to be due on a note secured by the above-mentioned 
mortgage. On February 4, 1944, while said claim was still pending in 
the probate court of Lyon county, defendant proceeded to foreclose said 
mortgage by advertisement, and by its notice of foreclosure claimed 
$1,000 due as principal and $125 due as interest to December 31, 1941. 
Prior to the foreclosure sale, plaintiff and defendant entered into a 
stipulation whereby it was agreed that if plaintiff should bring an ac- 
tion to set aside the foreclosure proceedings on the ground that the 
original $1,400 mortgage indebtedness had been paid in full and plain- 
tiff should prevail in such action, the trial court should order defend- 
ant to satisfy the mortgage and give plaintiff a quitclaim deed con- 
veying any interest which defendant might have acquired as a result 
of the foreclosure. After the foreclosure sale was held, plaintiff brought 
this action to have the mortgage satisfied or canceled. The trial court 
found that the entire mortgage indebtedness had in fact been paid 
prior to decedent’s death, declared the foreclosure proceedings to be 
void, and ordered defendant to satisfy the mortgage and give a quit- 
claim deed as stipulated. Defendant’s blended motion for amended 
findings or a new trial was denied, and it appeals. 

On or about August 29, 1934, defendant’s traveling collector, Henry 
Dearborn, who died prior to the trial below, called on decedent at 
Garvin in regard to the indebtedness. Present and participating in 
the conference between Dearborn and decedent was Marvin Holden, 
decedent’s son, who had been steadily employed by the firm from 
1923 to the time of decedent’s death. Prior to his conference with 
Dearborn, the firm had issued the following checks payable to de- 
fendant: 
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Check No. Dated Amount Check Stub Notation How applied by Deft. 
1449 1/20/34 $125 Note inst. & int. Mortgage note 
1473 2/27/34 $125 Note and int. Mortgage note 
1758 8/27/34 $150 Note and int. Mortgage note 


(In addition to amounts above shown, each of the foregoing three 
checks included the respective sums of $1.50, $2.17, and $3.30 as interest.) 


1788 4/30/34 $75 One-half note inst. Demand note 


(Defendant’s records show an erasure indicating that the above check 
was originally applied on the mortgage note and that the original entry 
was later altered to apply payment on the demand note.) 


1807 5/24/84 $75 


1863 7/28/34 $75 
1868 8/ 7/84 $75 


On account 
On account 
On account 


On account 
On account 
On account 


At and as a result of the conference with Dearborn, the following 
postdated checks were issued: 
Check No. Dated Amount Check Stub Notation How applied by Deft. 


1891 
1892 
1893 
1894 


8/30/34 
9/10/34 
9/20/34 
9/29/34 


$75 On account 
$60 On account 
$60 Onaccount 
$68.54 On account 


On account 
On account 
On account 
On account 


On note 
On note 
On note 
On note 
On note 
On note 


Demand note 
Demand note 
Demand note 
Demand note 
Demand note 
Demand note 
Demand note 
Demand note 
Demand note 


1895 10/10/34 $75 
1896 10/20/34 $75 
1897 10/30/34 $75 
1898 11/10/34 $75 
1899 11/20/34 $75 
1900 11/30/34 $75 
1901 12/10/84 $75 Onnote 
1902 12/20/34 $75 Onnote 
1903 12/29/34 $83.76 On note 


It is admitted that the first three checks above listed, in the sum 
total of $400, were properly applied in reduction of the mortgage in- 
debtedness. On January 2, 1935, a new note, No. 5330, for $1,131.53 (in- 
clusive of $1,000 principal and $131.53 interest), executed by the firm 
but not by decedent’s wife, was delivered to defendant, and on January 
25 the orignal $1,400 note, No. 4843, was returned to the firm. On the 
same date, the original demand note, No. 4865, for $758.76 was actually 
marked “paid” and likewise returned to the firm. Unlike note No. 4843, 
which bore six percent interest, note No. 5330 specified seven percent 
interest and obviously included accrued interest in excess of any amount 
which could have been due on the mortgage indebtedness. Note No. 5330 
was in turn renewed on January 2, 1936, by note No. 5717 for $1,035.57, 





THE BANKING LAW JOURNAL 893 


and this latter sum included accrued interest on all the indebtedness of 
the firm to defendant. Note No. 5717 was renewed on January 2, 1937,; 
by note No. 6047 for $1,108.06, which included as usual all accrued in- 
terest on all indebtedness. Although note No. 5717 was not returned to 
the firm, the following words were nevertheless stamped across its face: 
“Settled by renewals dated 1-2-37. Farwell, Ozmun, Kirk & Co. Per 
(signature) .” Note No. 6047 was replaced on February 6, 1939, by note 
No. 6496 for $2,300, and in this latter note all indebtedness of the firm 
both as to principal and interest was included. None of the renewal 
notes were signed by decedent’s wife, and there is no evidence indicating 
whether she knew of or consented to their execution. 

1-2. The evidence falls far short of establishing an implied or express 
agreement that any of the renewal notes were to constitute payment of 
the original mortgage indebtedness. The renewal of a note or mortgage 
does not necessarily, and under ordinary circumstances does not, dis- 
charge the obligation. Munson v. Bensel, 169 Minn. 434, 211 N.W. 838. 
Whether the renewal is payment is to be determined from the intention 
of the parties. First State Bank of Odessa v. First State Bank of Cor- 
rell, 165 Minn. 285, 206 N.W. 459. A note taken in renewal of a prior 
note secured by a mortgage is presumed to have been accepted as condi- 
tional payment only, and the burden is upon one who claims that it dis- 
charged and extinguished the original note to prove an express or im- 
plied agreement to that effect.* In the absence of an expressed or im- 
plied agreement that the renewal note shall constitute absolute payment, 
the mere acceptance of such renewal note, even though we have a writ- 
ten recitation that it is received in settlement or payment of a prior note 
or obligation, is only conditional payment and does not effect an absolute 
discharge of such prior obligation. Combination Steel & Iron Co. v. St. 
Paul City Ry. Co., 47 Minn. 207, 49 N.W. 744; Mikolas v. Val Blatz 
Brewing Co., 147 Minn. 230, 180 N.W. 109; Harry Graff, Inc. v. Abram, 
167 Minn. 244, 208 N.W. 801. 

The confines of an opinion do not permit a detailed review of the 
evidence. It is enough, however, to call attention to the fact that dece- 
dent on March 1, 1940, and again on April 18, 1942, furnished to de- 
fendant, over his personal signature, financial statements indicating that 
a part of the firm’s indebtedness was secured by a mortgage on his home- 
stead. We also have for the date of February 12, 1941, a financial state- 
ment prepared by Dearborn and signed for decedent by his son showing 
a mortgage still existing on the premises. Obviously, plaintiff has failed 
to sustain the burden of proof that the renewal notes constituted abso- 
lute payment of the mortgage indebtedness, and any finding to the con- 
trary is manifestly and palpably contrary to the evidence as a whole. 

“Geib v. Reynolds, 35 Minn. $31, 28 N. W. 928; Wiley v. Dean, 67 Minn. 62, 69 N. W. 


629; State Bank of Isanti v. Mutual Tel. Co., 123 Minn. 148 N. W. 912, Ann. Cas. 1915A, 
1087; 4 Dunnell, Dig. & Supp. §$ 6254, 6255; 5 Dunnell, Dig & Supp. § 7444. 
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Again, bearing in mind that the first three checks totaling $400 were 
properly applied on the mortgage note, we come to check No. 1788 for 
$75. The check stub bears the notation “1/2 note ins.” Defendant’s 
records reveal that this check was first credited to the original mortgage 
note, but that the credit entry was later erased and changed so as to 
apply the payment on the demand note instead. We have no evidence 
that decedent’s intended application, as shown by the check stub, was 
ever made known to defendant, except the circumstantial evidence that 
the payment credit corresponded in amount one-half the mortgage 
note installment and that the check was originally credited to such note. 
To the contrary, we have the circumstance of pattern, namely, that if 
this check had been in fact applied to the demand note, the nine post- 
dated checks last above listed would equal the balance then due on the 
demand note. Plaintiff himself, however, points to certain patterns of 
payment to indicate application on the mortgage note. Why and when 
defendant’s bookkeeping records were altered we do not know. If either 
party is to have the privilege without explanation to alter its records, 
or if either party is permitted to select from a mass of payments such 
items as will suit its convenience in establishing a desired payment pat- 
tern, we are embarking upon a sea of uncertainty where we have no 
directional guide other than the conflicting desires of the litigants. The 
evidence at best is so unsatisfactory that it cannot be said that it indi- 
cates a seasonable and proper exercise by either the debtor or the creditor 
of the power to apply check No. 1788 to any certain note or debt, and 
therefore its application must be made by the court according to certain 
well-established principles of equity. 

Checks Nos. 1807, 1863, and 1868 and postdated check No. 1891 
were, by both parties, according to their respective, independent, and 
unaltered records, applied on open account and not on any note. There 
is evidence that the check-stub entries of the firm were accurately made 
in the usual course of business routine. We concede that a pattern of 
mortgage-note payment or of demand-note payment may be established 
by resorting to a selective guessing operation whereby certain items are 
selected and others disregarded according to the desires of the pattern 
builder, but such patternmaking, however skilfully done, has little, if 
any, probative value. In the light of the evidence, we see no justifiable 
basis for disregarding the clear and unmistakably expressed intention of 
the parties as established by the concurrence of their respective and in- 
dependent bookkeeping entries. If we do so, what basis is there for not 
including checks Nos. 1892, 1893, and 1894, which both parties agree 
were properly credited on open account? Pattern of payment as an evi- 
dentiary element must be based on consistent facts and not on the va- 
garies of a yardstick of opportunistic convenience. 

The stubs of the nine postdated checks numbered 1895 to 1903, both 
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numbers inclusive, all bear the notation “On note” without indicating 
whether the mortgage or the demand note was meant. In connection 
with check No. 1788, we have already pointed out the manner in which 
defendant’s records show an erasure and a change in credit entry from 
the mortgage note to the demand note. In the same column beneath 
this entry which was so erased and altered, we have a ditto mark for 
each of said nine checks. We do not know whether these ditto marks 
were entered before or after the alteration in the credit entry for check 
No. 1788. It is true that the first ditto mark has been written over with 
the number of the demand note, but this only serves to emphasize that 
defendant’s records have been changed and to cast doubt upon their 
probative value. The reason for holding the evidence unsatisfactory as 
to the application of check No. 1788 applies also to these nine postdated 
checks, and their application must therefore be left to the court as if 
both parties had wholly failed to exercise any power to designate how the 
payments should be applied. 

3. We are then faced with the issue as to the application that should 
be made of the payments represented by check No. 1788 and checks 
numbered 1895 to 1903. Where the parties have failed to exercise ef- 
fectively their power of making a specific application of the payments, 
the duty devolves upon the courts to make such application according 
to the principles of equity and justice. Hersey v. Bennett, 28 Minn. 86, 
9 N.W. 590, 41 Am. Rep. 271; Massachusetts Mut. Life Ins. Co. v. Paust, 
212 Minn. 56, 2 N.W. 2nd 410, 139 A.L.R. 473. The practical applica- 
tion of these principles of equity is governed by certain general and well- 
established rules. In the instant case, defendant seeks to have the pay- 
ments applied on a demand note that is unsecured, whereas plaintiff 
would have them credited to a note secured by a mortgage on decedent’s 
homestead. Where a homestead security is not involved, it is clear that 
we follow the majority rule that, in the absence of a specific appropria- 
tion of payments by the parties, the court will apply them to the un- 
secured or least secured debts in preference to those secured or more 
adequately secured. Gardner v. Leck, 52 Minn. 522, 54 N.W. 746; Thorne 
v. Allen, 72 Minn. 461, 75 N.W. 706; 5 Dunnell, Dig. & Supp. § 7458; 
Annotation, 97 A.L.R. 347. The preference accorded to an unsecured 
debt over one that is secured must give way, however, to the superior 
equities of a third person who, with respect to a secured debt that has 
matured, stands in a position of, or similar to that of, a surety or guar- 
antor. Restatement, Contracts, § 394, provides: 

“(1) Where neither the debtor nor the creditor seasonably exercises 
his power to apply a payment to one of several debts, the payment is 
applied to the earliest matured debt to which the creditor might have 
applied it, except that application is made to 

“(a) a matured debt which the debtor is under a duty to a third 
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person immediately to pay, rather than to one where he is under no 
such duty; or 
“(b) if he is under no such duty, ... 


“(ii) to an unsecured or precarious matured debt rather than to one 
that is secured or certain of payment.” 


4. Do we have here, by virtue of the fact that a homestead is in- 
volved, equities that are equivalent to those of a third person who, with 
respect to a secured debt that has matured, stands in the position of a 
surety or guarantor to whom the debtor owes a duty of effecting im- 
mediate payment? Decedent’s wife voluntarily signed the mortgage and 
mortgage note and thereby gave her consent to the creation of a security 
right in the homestead. When the original mortgage note matured with- 
out being fully paid, she did not join in the execution of any renewal 
note, and there is no evidence that she ever consented thereto. In order 
to insure a stable and independent citizenry and thereby promote the 
public welfare, it has always been the policy of the law to protect with 
jealous zeal the homestead right of the citizen and his wife and minor 
children. This right is based on the fundamental conception that the 
home should be a citadel of security against the misfortunes and uncer- 
tainties of life. 3 Dunnell, Dig. & Supp. § 4193. Our statutes, see Minn. 
St. 1945 and M.S.A. §§ 507.02, 507.03, 507.04, 510.01 to 510.09, 525.145, 
525.39, and 525.63, have been carefully designed to effectuate this policy 


and to preserve the homestead to the family even at the sacrifice of just 
demands. Tomlinson v. Kandiyohi County Bank, 162 Minn. 230, 202 
N.W. 494. 


“|, . The homestead right is favored in the law, and when it is made 
security for debt by the signature and consent of the wife, it is favored 
even more than a surety or the security given by a third person... . 
This makes the analogy between the wife whose consent or signature 
is essential to the validity of such a security and a common surety very 
close, and indeed she is more highly favored and preferred. The creditor 
cannot exact or compel such a security, and the husband cannot give it, 
and it is by the free and voluntary act of the wife alone this right, so 
protected in the law, can become subject to the payment of debts.” 
Dunn v. Buckley, 56 Wis. 190, 192, 14 N.W. 67, 68. 

In Shaffer Bros. v. Chernyk, 130 Iowa 686, 687, 107 N.W. 801, certain 
property was conveyed in payment of a judgment, which included, 
among various items of indebtedness, an item secured by a lien on the 
homestead, but the conveyance was made without directions as to its 
application. The court held: “That the payment in property should be 
so applied by the Court as to protect and preserve the homestead is 
well settled.” See First Nat. Bank of Stewart v. Hollinsworth, 78 Iowa 

575, 43 N.W. 536, 6 L.R.A. 92; Briggs v. Iowa Savings & Loan Ass’n, 
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114 Iowa 232, 86 N.W. 320; Pospishil v. Jensen, 205 Iowa 1360, 219, N.W. 
507; Annotation, 97 A.L.R. 354. 

Checks numbered 1788 and 1895 to 1902, both numbers inclusive, 
each for $75, and also check No. 1903 for $83.76, in addition to the first 
three payments totaling $400, are therefore to be applied to the mort- 
gage note for a total principal credit thereon of $1,158.76. Such applica- 
tion of the payments is consistent with the financial statements made by 
decedent as of March 1, 1940, and April 18, 1942, wherein he indicated 
the continued existence of a mortgage on the homestead but did not 
specify the amount due thereon. The financial statement prepared by 
Dearborn on February 12, 1941, and signed by decedent’s son Marvin 
to indicate a mortgage of $1,500 is, with respect to the amount due, 
wholly inconsistent with the admitted facts, as well as with Marvin’s 
testimony that it was his “understanding” that the mortgage note was 
paid in full. The uncertain and indefinite testimony of both Marvin 
Holden and Agnes Holden, at its best, is manifestly and palpably con- 
trary to the evidence as a whole and can furnish no basis for a finding 
that the entire mortgage indebtedness was paid. 

We have given no consideration to the effect of the commencement 
and trial of this action while a claim for the amount due on the mort- 
gage was still pending in the probate court against decedent’s estate. The 
issue was not litigated below and is therefore not before us for review on 
appeal. See Hart v. Bell, 222 Minn. 69, 23 N.W. 2nd 375, 24 N.W. 2nd 41. 

There'is no need for a new trial. The order of the trial court is re- 
versed and the case is remanded for the amendment of the findings and 
conclusions of law and the entry of judgment in accordance with this 
opinion. 

Reversed and remanded with directions. 


Interest on Deposit Computed at Contracted Rates 


Steingut v. Guaranty Trust Co. of New York, U. S. Circuit Court of Appeals, 
Second Circuit, 161 Fed. Rep. (2d) 571 ; 


Where the United States is, in effect, an assignee of the Russian 
government which, in turn, acquired claim to demand deposits against 
New York bank, a member of the Federal Reserve System, it was 
held that the claims did not “ultimately derive from a federal law” 
or from a contract made between the bank and the United States. 
The rights are derived from contracts made between depositor and 
defendant and accordingly, it was held, that the rate of interest 
on deposit should be computed at the contracted rates until the 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) 745. 
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effective date of the federal statute forbids payment on interest on 
demand deposits by members of Federal Reserve System. The 
proper rate of interest from the date of the breach was 6% in ac- 
cordance with the New York statutes. 


Appeals from the District Court of the United States for the Southern 
District of New York. 

Action by Irwin Steingut and Harold E. Blodgett, as receivers of the 
assets in New York of Russo-Asiatic Bank against the Guaranty Trust 
Company of New York to recover from defendant a credit balance in 
favor of Russo-Asiatic Bank wherein Jesse C. Millard and James A. Till- 
man intervened; and two actions by the United States of America against 
the Guaranty Trust Company of New York to recover such credit 
balance as ‘successor in the interest to Soviet Russia by virtue of the 
Litvinov assignment of November 16, 1933. The defendant cross-claimed 
against the Chinese government as assignor of intervenor Millard. 
From the judgments rendered 58 F. Supp. 623, 60 F. Supp. 108, all the 
parties except Jesse C. Millard intervenor, appeal. 

Judgments modified on appeals of the United States in the actions 
brought by it and affirmed on all the other appeals. - 

Before Augustus N. Hand, Chase and Frank, Circuit Judges. 


Natanson, Pack & Scholer of New York City, for Receivers, plaintiffs- 
appellants-appellees. 

Cravath, Swaine & Moore, of New York City (Albert R. Connolly, 
Samson, Selig, Samuel L. Scholer and L. D. Simpson, all of New York 
City, of counsel) , for intervenor-appellee, Millard. 

Borris M. Komar, of New York City (David L. Sprung, of New 
York City, of counsel) , for intervenor-appellant, Tillman. 

Davis Polk Wardwell Sunderland & Kiendl, of New York City (John 
W. Davis, Ralph M. Carson, William C. Cannon, Francis W. Phillips, 
Edward J. McGratty, Jr. and William R. Meagher, all of New York 
City, of counsel), for Guaranty Trust Co. as appellant-appellee in the 
U. S. action and appellee-appellant in the receivers’ action. 

John F, X. McGohey and Daniel M. Sandomire, both of New York 
City (John F. Sonnett and Paul A. Sweeney, both of Washington, D. C., 
and Alexander N. Sack, Howard N. Meyer, Louis W. Bookheim, Jr., 
Lester S. Jayson and Joseph K. Reichbart, all of New York City, of 
counsel), for the United States. 


FRANK, C. J.—The facts are amply stated in the very able opinion 
of Judge Rifkind, D. C., 58 F. Supp. 628. We agree with that opinion. 

We do not, however, entirely agree with the trial judge with respect 
to the interest. See D.C., 60 F. Supp. 103. He held that interest on the 
deposits should be computed at the contracted rates up to June 16, 
1933, the effective date of the Banking Act of 1933, § 11 (b), 12 US.C.A. 
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§ $71a, prohibiting the payment of interest on demand deposits by mem- 
ber banks of the Federal Reserve System; and that interest, after the 
date when the actions were commenced, should be computed at 4%. 
We accept these conclusions, except as to the 4% rate. 


The judge reasoned thus: (1) Had the suits been brought by the 
depositor, the Russo-Asiatic Bank, or by the Russian Government, the 
rate, after breach, would have been at 6%, this being the rate pre- 
scribed by the New York statutes as to contracts made and to be per- 
formed in New York. (2) But, because the claims had been trans- 
ferred to the United States, Royal Indemnity Co. v. United States, 
$13 U.S. 289, 296, 61 S.Ct. 995, 997, 85 L.Ed. 1861, applied, and re- 
quired the determination of the interest as damages for delay, regard- 
less of the local statute. 


We think the Royal Indemnity case inapposite. There a federal 
collector of internal revenue had accepted a surety bond filed with him 
by a taxpayer to accompany a claim for abatement of income tax. The 
Commissioner of Internal Revenue in part rejected the abatement claim 
and demanded the unpaid amount of the tax, together with interest. The 
taxpayer did not pay the interest. In a suit against the surety for the 
interest, the Court held that “the rule governing the interest to be re- 
covered as damages for delayed payment of a contractual obligation 
to the United States is not controlled by state statute or local common 
law. In the absence of an applicable federal statute it is for the federal 
courts to determine, according to their own criteria, the appropriate 
measure of damage, expressed in terms of interest, for non-payment of 
the amount found to be due.” The Court cited Board of County Com- 
missioners v. United States, 308 U. S. 348, 350, 352, 60 S.Ct. 285, 84 
L.Ed. 318. There the United States brought suit, on behalf of an 
Indian, for recovery of taxes paid to a county. The law of the state pre- 
cluded recovery of interest on taxes illegally collected. The Court 
(808 U.S. 350, 60 S.Ct. 288) said, “In ordinary suits where the Govern- 
ment seeks, as between itself and a private litigant, to enforce a 
money claim ultimately derived from a federal law, . . . this Court has 
chosen that rule as to interest which comports best with general notions 
of equity.” As to interest on the claim in question, the Court held that 
the state law was inapplicable, stating that, in such cases, “the state 
law has been absorbed, as it were, as the governing federal rule not be- 
cause state law was the source of the right but because recognition of 
state interests was not deemed inconsistent with federal policy.” We 
think, therefore, that the Royal Indemnity doctrine must be limited to 
suits to enforce money claims “ultimately derived from a federal law.” 
This interpretation is borne out in subsequent cases in which the Royal 
Indemnity case has been cited. Thus it was cited in Prudence Corpora- 
tion v. Geist, 316 U.S. 89, 95, 62 S.Ct. 978, 982, 86 L.Ed. 1298, to support 
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the proposition that in “the interpretation and application of federal 
statutes, federal not local law applies.” So, too, it was cited in Clear- 
field Trust Co. v. United States, 318 U.S. 363, 366, 63 S.Ct. 573, 575, 87 
L.Ed. 888, which related to “the rights and duties of the United States 
on commercial paper which it issues.” 

In the instant case, the claims did not “ultimately derive from a 
federal law” or from a contract made between the bank and the United 
States. Here the United States is, in effect, an assignee of the Russian 
government which, in turn, acquired the claims from the defendant’s 
depositor. The rights thus derive from contracts made between that 
depositor and the defendant. Accordingly, we hold that the state 
statute governs and that the proper rate of interest from the date of 
the breach was 6%. 

The United States argues that the breach occurred at least as early 
as 1918, when the defendant, by entries on its books, purported to 
assert that it no longer owed anything on account of the deposits. We 
cannot agree. As the deposits were debts payable on demand, nothing 
was due and payable until a demand. We agree with the trial judge 
that the demand of the refugee directors of the Russo-Asiatic Bank was 
not effective. Accordingly, no effective demand was made until the 
United States instituted the present actions.’ 

It has been held in New York that a trustee or other fiduciary may 
be liable for conversion of money, even if it is not earmarked. This 
seems to us to be the explanation of cases cited by the United States, 
for, in each of those cases, the bank appears to have knowingly partici- 
pated in or aided such a conversion, and in New York the rule is that 
interest is allowed as a matter of right in cases of conversion. We find 
no New York decisions to the effect that, absent any fiduciary rela- 


1 Cf. Holmberg v. Armbrecht, 827 US. 392, 66 S.Ct. 582, 90 L.Ed. 748, citing Board 
of Commissioners vy. United States. 


2 He said (60 F.Supp. at pages 105, 106): “The plaintiff advances two earlier alter- 
native dates: (1) the date of the defendant’s refusal to pay on demand of the refugee 
directors; (2) the date of the acquisition of the claims by the United States through 
the Litvinov Assignment. Neither of these positions is, in my judgment, valid. The de- 
mand of the refugee directors does not rise to the dignity of a transaction ‘valid when 
entered into,’ Guaranty Trust Co. v. United States, 1938, 804 US. 126, 140, [58 S.Ct. 
785, 82 L.Ed. 1224] so as to be given effect after recognition of Soviet Russia, for the 
purpose of starting an interest liability in favor of the United States, especially when the 
claim of the United States is incompatible with the claim asserted by the refugee direc- 
tors. Nor can the refusal to pay on demand of the refugee directors justify the con- 
tention of the United States that, when it acquired the claims, a demand was futile, 
Tillman v. Guaranty Trust Co. of New York, 1980, 253 N.Y. 295, 171 NE. 61. Recog- 
nition of Russia and the execution and delivery of the Litvinov Assignment were major 
events full of significance. From the fact that the directors’ demand was refused prior 
to them the inference may not be drawn that it would again be refused if made by the 
United States after their occurrence.” 

8 Even assuming, arguendo, that there can be an anticipatory breach of an obligation 
to pay money, the doctrine of anticipatory breach could not be operative here, because 
no notice of intention not to pay was communicated by the defendant to the Russian 
government. ee ; 4 
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ne 


tion or participation in a fiduciary’s breach of his obligation, a bank is 
guilty of conversion merely because it makes entries.on its books show- . 
ing a cancellation of all or any part of its obligations to a general de- 
positor, when the fact of such conduct has not been communicated to 
the depositor. 

Modified on appeals of the United States in the actions brought 
by.it; affirmed on all the other appeals. 


Defense of Breach of Warranty Not Allowable 
Under Negotiable Instruments Law 


Schwartz v. Armand Fried, Inc., Supreme Court, 69 N. Y. Supp. 34 


A motion for summary judgment upon a negotiable instrument 
held by one claiming to be a holder in due course will ordinarily be 
denied on a showing that the title of the person who negotiated the 
instrument was defective under Negotiable Instruments Law, be- 
cause “when it is shown that the title of any person who has 
negotiated the instrument was defective, the burden is on the holder 
to prove that he or some person | under whom he claims acquired the 
title as a holder in due course.” 

Where, however, as in the instant case ities relied upon de- 
fense of breach of warranty, this was held not one of the defenses or 
defects specified in Negotiable Instruments Law, and the burden 
therefore, is upon the defendant to establish that the plaintiff is 
not a holder in due course. 


Action by Beatrice Schwartz against Armand Fried, Inc., to recover 
upon a negotiable instrument. On plaintiff’s motion for summary judg- 
ment. 

Motion granted. 

Mischa Lazoff, of New York City, for plaintiff. 

Louis M. Rosenbaum, of New York City, for defendant. 


PECORA, J.—A motion for summary judgment upon a negotiable 
instrument held by one claiming to be a holder in due course will or- 
dinarily be denied on a showing that the title of the person who ne- 
gotiated the instrument was defective under Section 94 of the Negotiable 
Instruments Law, for under section 98 of the Negotiable Instrument 
Law, “when it is shown that the title of any person who has negotiated 
the instrument was defective, the burden is on the holder to prove that 
he or some person under whom he claims acquired the title as a holder 
in due course.” Karpas v. Bandler, 218 App. Div. 418, 218 N.YS. 
500. Failure of consideration is, however, not one of the defenses or de- 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 660. 
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fects specified in Section 94 Negotiable Instruments Law and hence 
its proof does not throw the burden on the holder of establishing his 
bona fide position. Broderick & Bascom Rope Co. v. McGrath, 81 
Misc. 199, 142 N.YS. 497; Ruck v. Levine, 185 Misc. 546, 239 N.Y.S. 
487; Mitchell v. Baldwin, 88 App. Div. 265, 84 N.Y.S. 1043, The defense 
relied upon by the defendant in the instant case, viz., breach of war- 
ranty, is not one of the defenses or defects specified in Section 94 
Negotiable Instruments Law, and the burden, therefore, is upon the 
defendant to establish that the plaintiff is not a holder in due course. 
No facts whatsoever have been stated which tend in the slightest to in- 
dicate that plaintiff is not a holder in due course. 
The motion for summary judgment is accordingly granted. 


Note Providing for Cancellation of Indebtedness Upon 
Death of Payee Not Testamentary Disposition 


De Lapp v. Anderson’s Adm’r., Court of Appeals of Kentucky, 
203 S. W. Rep. (2d) 389 


In making a loan to a church, payee provided for the payment 
of the note without interest, but directed that in the event of her 
death, further obligations of the note were cancelled and terminated. 
The court found that the loan was not a gift inter-vivos or an at- 
tempted testamentary disposition. The note was a valid con- 
tractual obligation since on its face it was cancelled at her death. 
Evidently payee was devoted to her church and wanted to assist 
the church. She was willing to make the loan and allow the church 
to have the use of the money without interest, but protected her- 
self in the event she should become helpless and penniless, and 
needed the money. 


Appeal from Circuit Court, Jefferson County, Common Pleas 
Branch, Third Division; William H. Field, Judge. 

Action by James P. Anderson, administrator of the estate of Sara 
Bower Anderson, against G. L. De Lapp, etc., and others to recover on 
a promissory note. Judgment for plaintiff, and defendants appeal and 
plaintiff cross-appeals. Judgment reversed. 

Woodward, Dawson, Hobson & Fulton, of Louisville, for appellant, 

Maxwell Brown, and Henry D. Hopson, both of Louisville, for ap- 
pellees. eee 

LATIMER, J.—Action was brought by the appellee, James P. An- 
derson, against the appellant, G. L. De Lapp, on a promissory note, 
which reads as follows: 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) $1208. 





THE BANKING LAW JOURNAL 


“Promissory Note 
“$5,000.00 “Independence, Missouri, July 10, 1941 

“For value received, on or before January 2, 1943, I, or my suc- 
cessor in office as Trustee, promise to pay to Mrs. Sara Bower Ander- 
son, 113 E. Jefferson St., Louisville, Ky., the sum of Five Thousand 
($5,000.00) and NO/100 Dollars at the office of the Presiding Bishopric, 
at the Auditorium, Independence, Missouri, without interest either 
before or after maturity. 

“It is understood as a condition of this note that the said Sara 
Bower Anderson must be alive at the time when a payment is to be 
made hereon, and that upon her death all further obligations of this 
note are cancelled and terminated. 


“No. 5142 “G. L. De LAPP 
“Presiding Bishop, as Trustee in Trust for the 
reorganized Church of Jesus Christ 

“No. 5142 of Latter Day Saints.” 


Summons was served on W. O. Robertson, agent of appellant. Ap- 
pellant filed motion to quash the return, in support of which, affidavit 
of W. O. Robertson was filed. This motion was overruled. Appellant 
then moved the court to require appellee to file the original note sued 
upon. This motion was confessed and the note was filed. The appellant 
then filed a demurrer to appellee’s petition and amended petitions, 
which was overruled. Appellant then filed his answer, in which, after 
certain denials, the condition contained on the face of the note was 
affirmatively pleaded. Appellee demurred to appellant’s answer, which 
was sustained. Appellant declined to plead further. Judgment was 
entered in favor of appellee on the note. The defendant below prose- 
cutes this appeal, and appellee cross appeals raising the question as to 
the proper date from which the note should bear interest. 

Appellant insists first that the court below erred in overruling ap- 
pellant’s motion to quash the summons and return thereon. This 
identical question was presented this court in a former appeal of this 
cause styled Anderson’s Adm’r v. De Lapp, 300 Ky. 785, 190 S.W. 
2d 471, in which this court held that the service was void, and affirmed 
the decision of the trial court quashing the service. It might be stated, 
however, in that case the service was obtained before Section 51, sub- 
section 6 of the Civil Code of Practice was amended, and it was in- 
directly said, although the constitutionality of the act was not in ques- 
tion, that the only reason for sustaining the position of the lower court 
was that the service of summons was prior to the amendment in 1944. 
We deem it unnecessary to discuss this question raised by appellant 
in view of the fact that following the motion to quash the summons a 
motion was immediately entered to require the plaintiff to file the 
original note, following which a demurrer was filed. Following this an 
answer setting up affirmative defense was filed. Further, do we deem 
it unnecessary in view of our final conclusion herein. 
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Appellant next insists the court erred in sustaining appellee’s de- 
murrer to the answer to the petition as amended. It is not entirely 
clear from this record the position the court below took in sustaining 
appellee’s demurrer to the answer, other than what is gleaned from 
the brief of appellee. Appellee injects into his brief some idea that 
the court felt that the conditional clause at the foot was against public 
policy. Appellee insists that the clause was placed there by the maker 
of the note and would not be at all binding upon the payee of the 
note, and that it could not be of testamentary force because of its irrevo- 
cability. 

It appears to us that a letter written prior to the loan and execu- 
tion of the note above is significant in a proper determination of this 
ease. This letter reads as follows: 


“118 E. Jefferson Street, Louisville, Ky. 


“Dear Bro. De Lapp 

“IT didn’t hear Senn you so I sold my house in Indianapolis. 

“IT haven’t filed my inventory but this is all I have to take care 
of me should I live to be helpless. Neither am I able to help the 
church as I’d like so I’m anxious to know if the church will take care 
of it a year or two for the use of it:—Give me a non interest bearing 
note with a clause added that will cancel the debt in case of my death. 

“T can let you have five-thousand and that will leave me near 
thirty dollars for sickness or imergency. 

“Please let me hear real soon. 

“Yours in Christ, 
“6-30-41 Sara Bower Anderson.” 


Attention is called to that portion of the letter which reads: “Give 
me a non interest bearing note with a clause added that will cancel 
the debt in case of my death.” That was a positive direction as to 
how the note should be written. The note was written in conformity 
with that direction and request. The above note, obviously, must be 
construed as constituting a gift, a testamentary disposition, or a valid 
contractual obligation. Obviously, it is not a gift inter vivos, and it is 
equally obvious that it is not an attempted testamentary disposition, 
for if it must be treated as such, it is wholly void. Sara B. Anderson 
evidently was devoted to her church. She wanted to assist the church. 
She was willing to make the loan and allow the church to have the 
use of the money without interest, but protected herself in the event 
she should become helpless and penniless, and needed the money. With 
this in mind she provided for the payment of the note, but directed 
that in the event of her death, further obligations of the note were 
cancelled and terminated. Undoubtedly, the note was a valid con- 
tractual obligation, and since on its face it was cancelled at her death, 
pursuant to her letter, requesting same, we think the lower court erred 
in sustaining appellee’s demurrer to the appellant’s answer. See the 
following cases as to a bearing upon, and determination of, this ques- 





THE BANKING LAW JOURNAL 905 


tion. McGlasson v. McGlasson’s Ex’r, 56 S.W. 510; Bergman v. Orn- 
baun et al., 33 Cal.App.2d 680, 92 P.2d 654; Milligan et al. v. Gwinn’s: 
Adm’r et al., 291 Ky. 21, 163 S.W. 2d 31. 

We inescapably conclude, therefore, that the lower court erred 
in sustaining demurrer to the appellant’s answer to amended petition. 
Thus concluding, it becomes entirely unnecessary to consider the ques- 
tion of appellee’s cross appeal as to the date from which the note 
should draw interest since that matter must fall with a reversal on the 
direct appeal. The judgment on the direct appeal is reversed. 


Joint Bank Account Agreement Not Void for Want 
of Consideration 


Hibbard v. Appellate Court of Indiana, 73 N. E. Rep. (2) 181 


Where all the funds in a bank account held in joint tenancy have 
been deposited by one party, it must appear that the other party’s 
interest therein rests upon a valid contract, gift or trust. 

The joint bank account agreement between son and father, in 
this case, indicates without doubt that son intended to constitute 
all deposits made by him to the account involved the joint property 


of himself and father with right of survivorship. This he had the 
right to do, being of sound mind and under no restraint, and the 
fact that there was no consideration for his action is of no consequence 
because his declaration of intention as evidenced by the written 
agreement, consummated by his subsequent deposits, constituted a 
series of gifts of a joint interest with right of survivorship in the 
money involved. 


Action by Eileen Clifton Hibbard, administratrix of the estate of 
Howard R. Hibbard, deceased, against Lewis C. Hibbard to invalidate a 
joint bank account agreement and to recover deposit as asset of the 
decedent’s estate. Judgment for defendant and plaintiff appeals. 

Affirmed. 

Robison & Robison, of Frankfort, for appellant. 

Gruber & Morrison, of Frankfort, for appellee. 


CRUMPACKER, C.J.—Some time in 1944, prior to July 5, the ap- 
pellee Lewis C. Hibbard and his son Howard R. Hibbard, then 26 years 
of age presented themselves at the Farmers Bank of Frankfort, Indiana, 
and Howard R. Hibbard, the son, stated to Carl W. Agnew, the bank’s 
cashier, that he wanted to open a joint account between his father and 
himself and asked the procedure for doing so. Agnew produced a de- 
positor’s signature card upon which the following printed matter appears: 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §$§425-461. 
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“Joint Account—Payable To Either 
Survivor 

“We agree and declare that all funds now, or hereafter, deposited 
in this account are, and shall be, our joint property and owned by us 
as joint tenants with right of survivorship, and not as tenants in com- 
mon; and upon the death of either of us any balance in said account 
shall become the absolute property of the survivor. The entire account 
or any part thereof may be withdrawn by, or upon the order of, either 
of us or the survivor. 

“Tt is especially agreed that withdrawals of funds by the survivor shall 
be binding upon us and upon our heirs, next of kin, legatees, assigns 
and personal representatives.” 


This card was read by Agnew to both father and son and the mean- 
ing explained to them after which they both signed it and an account 
was opened in accordance with its terms. No money was deposited in 
the account that day and shortly thereafter Howard, a pilot in the 
Army Air Force, was sent overseas. Periodically, beginning July 5, 1944, 
he mailed government checks to the Farmers Bank for deposit in said 
account. These checks were part of his salary as a pilot in the Army 
Air Force and aggregated, at the time of death, on June 8, 1945, the 
sum of $3,450. Lewis C. Hibbard, the father, made no deposits what- 
ever to the credit of said account and shortly after his son’s death with- 
drew the entire balance therein and converted the same to his own use. 

The said Howard R. Hibbard died intestate leaving his widow Eileen 
Clifton Hibbard, whom he had married on January 22, 1944, as his 
sole and only heir at law. The said Eileen Clifton Hibbard was duly 
appointed administratrix of her deceased husband’s estate and as such, 
through the medium of this suit, she seeks to void the joint account 
agreement heretofore set out and to recover the money deposited under 
its terms as assets of her decedent’s estate. 

She contends that the appellee’s right to such money can be upheld 
only on the theory that said joint deposit agreement is a binding con- 
tract between the parties or that the money deposited thereunder was 
a gift in praesenti from the son to his father. The agreement is not a 
binding contract, she says, because it was executed (1) through the 
undue influence of the appellee, and (2) wholly without consideration. 
It is of no validity as a gift, she contends, because (1) her decedent, as 
the donor, never parted with control of the subject matter of the 
alleged gift, and (2) as no money was deposited in the account when 
it was opened the agreement must be construed as a mere promise to 
give in the future and therefore void. 

It is the law that where all the funds in a bank account held in joint 
tenancy have been deposited by one party, it must appear that the 
other party’s interest therein rests upon a valid contract, gift, or trust. 
48 CJS., Joint Tenancy, § 8, p. 925. It becomes important therefore 
to determine the validity of the deposit agreement here involved. As 
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above stated the appellant’s first complaint is that such agreement was. 
executed by her decedent through the undue influence of the appellee. 
She rests her case in that respect on two facts: (1) the appellee and 
her decedent were parent and child respectively; and (2) the appellee, 
the parent and presumably the dominant party, profited by the trans- 
action. This, she contends, makes a prima facie case on the theory of 
undue influence and, there being no evidence or circumstances in re- 
buttal, the judgment against her is contrary to law. 

In Westphal v. Heckman 1916, 185 Ind. 88, 93, 113 N.E. 299, 301, we 
find the following statement of principle: 


“There are certain legal and domestic relations in respect to which 
the law raises a presumption of trust and confidence on one side and a 
corresponding influence on the other. The relations of attorney and 
client, principal and agent, husband and wife, and parent and child, 
belong to this class, and there may be others. Where such a relation 
exists between two persons and the one occupying the superior position 
has dealt with the other in such a way as to sustain a substantial ad- 
vantage, the law will presume that improper influence was exerted and 
that the transaction is fraudulent... . 

“This so-called presumption, when indulged, arises out of relations 
which exist between the contracting parties regardless of any facts or 
circumstances having a tendency to show that a confidence was re- 
posed by one of the parties and an influence gained by the other. Proof 
of the existence of such a relation between the parties establishes prima 
facie that the dominant party to such relation occupies a position of 
trust and confidence which he must not abuse.” 


In the Westphal case, however, there were many facts and circum- 
stances in addition to the mere relationship of the parties which had a 
bearing on the question of undue influence and to that extent so broad 
a statement of the rule was perhaps unnecessary. In almost identical 
language Keys v. McDowell, 1913, 54 Ind.App. 268, 100 N.E. 385, lays 
down the same rule although, there also, there was much evidence on 
the question of undue influence in addition to the relation of confidence 
and trust that existed between the parties. So far as we have been 
able to discover this is the first occasion in Indiana upon which a court 
has been called upon to declare the rule upon a hypothesis which includes 
nothing but the bare relationship. There is nothing in the Westphal 
and Keys cases, however, to indicate that the rule expressed therein 
would have been modified or changed had there been no evidence on the 

undue influence issue and we therefore hold that proof of the relation- 
"ship of parent and child between the appellee and appellant’s decedent, 
out of which the appellee profited, made a prima facie case of undue 
influence. . 

The legal presumption which aids the appellant vanishes however in 
the face of evidence to the contrary. The appellant’s decedent was an 
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adult 26 years of age at the time he executed the deposit agreement in 
controversy. In 1943 he was inducted into the U.S. Army Air Force 
where he qualified as a pilot, and the court takes judicial knowledge of 
the rigorous physical and mental requirements of such service. Prior 
to that time he had been employed by the Lockheed Aircraft Cor- 
poration for about a year and one-half. It thus appears that for at 
least two and one-half years prior to the execution of the deposit agree- 
ment he had been completely emancipated from parental dominion. 
The account was opened as a joint account with right of survivorship 
at his own request and in doing so he had the counsel of the bank’s 
cashier, a party wholly disinterested in the ownership of any money that 
might be deposited therein. The appellee took no part in these negotia- 
tions and as far as the record discloses said nothing. Decedent made no 
deposits in the account until months later when he was overseas and far 
removed from immediate parental influence, yet he made them with full 
knowledge that, by the terms of the account, they became the joint 
property of the appellee with right of survivorship. The appellee ap- 
peared as a witness and the trial court had the opportunity to judge his 
age, health and vigor and to form its own opinion as to his character. 
Under such circumstances we think the question of undue influence 
was one of fact for the trial court to determine and having done so 
we are bound thereby. 

The appellant next contends that the deposit agreement, under 
the terms of which the appellee possessed himself of the money in 
dispute, must fall for want of consideration. It is true that said agree- 
ment neither expresses a consideration nor is there any evidence on 
the subject but we attach no significance to such facts. The statutory 
law of this state recognizes joint tenancies in personal property, § 51-104, 
Burns’ 1933, but our courts have said that property so held does not go to 
the survivor unless it is so expressly stipulated in the instrument creat- 
ing the estate. Johnson, Trustee, v. Johnson, 1891, 128 Ind. 93, 96, 
27 N.E. 340. The present agreement provides for the right of survor- 
ship in unequivocal terms and in language that is not susceptible to 
misconstruction. It necessarily follows that the appellant’s decedent 
and the appellee had the right to create a joint tenancy 
with right of survivorship in a bank account and this they 
did by the execution of the written agreement in controversy. 
In Kennedy v. McMurray, 1915, 169 Cal. 287, 146 P. 647, 651, Ann.Cas. 
1916D, 515, the Supreme Court of California had under consideration 
a deposit agreement very similar in its terms to the one before us, 
signed by a father and his daughter. The father made all the deposits 
that were, from time to time, credited to the account and on his death 
his personal representative and the daughter each claimed the money. 
The court said it was the father’s money, in his lifetime, and he could 
do with it as he pleased and there is no principle of law which would 
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prevent him from making his daughter a joint owner with him of all 
money he chose to put in the account. The controlling question in- 
volved was whether the instrument clearly discloses an intention on 
the part of the father, when deposits were made by him to the ac- 
count of himself and daughter, to constitute such deposits the joint 
property of himself and her. In determining that question the court 
said: “In our opinion the instrument executed by the deceased Ken- 
nedy and the appellant in opening the account with the bank clearly 
constituted the moneys deposited therein and in controversy here the 
joint property of both of them and vested in the appellant as survivor 
of such joint ownership all interest therein and the sole right to with- 
draw them.” The instrument before us indicates unequivocally that 
the appellant’s decedent intended to constitute all deposits made by 
him to the account involved the joint property of himself and father 
with right of survivorship. This he had the right to do, being of sound 
mind and under no restraint, and the fact that there was no considera- 
tion for his action is of no consequence because his declaration of in- 
tention as evidenced by the written agreement, consummated by his 
subsequent deposits, constituted a series of gifts in praesenti of a 
joint interest with right of survivorship in the money involved. See 
Matthew v. Moncrief, 1943, 77 U.S. App.D.C. 221, 135 F.2d 645, 149 
A.L.R. 856. 
Judgment affirmed. 
ROYCE, J., dissenting with opinion. 


ROYCE, J. (dissenting). —The majority opinion squarely holds 
without qualification that if a parent receives anything of value from a 
child it is thereby prima faciely established that the benefit which the 
parent received was obtained through the undue influence of such 
parent. In support of this holding it relies on the cases of Westphal v. 
Heckman, 1916, 185 Ind. 88, 93, 113 N.E. 299, and Keys et al. v. Mc- 
Dowell et al., 1913, 54 Ind. App. 263, 269, 100 N.E. 385. 

In the Westphal case, supra [185 Ind. 93, 118 N.E. 301], the Su- 
preme Court did use the following language (quoted in the majority 
opinion herein): “There are certain legal and domestic relations in 
respect to which the law raises a presumption of trust and confidence 
on one side and a corresponding influence on the other. The rela- 
tions of attorney and client, principal and agent, husband and wife, 
and parent and child belong to this class, and there may be others.” 
In the Keys case, supra [54 Ind.App. 269, 100 N.E. 387], the same 
statement was made with the addition of the relation of “pastor and 
parishioner.” In my opinion the quoted statement in each of these 
cases, particularly as to the relationship of “parent and child” was 
obiter dictum. The Keys case did not in any manner involve the re- 
lationship of parent and child. The Westphal case involved a deed 
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from father to son and it was there stated the rule quoted did not 
apply in such a case. 

I believe the rule enunciated by the majority in this case is in con- 
flict with the weight of American authority. It is unsound and es- 
tablishes a most dangerous precedent which may seriously affect prop- 
erty rights. It places the ugly finger of suspicion on natural filial 
conduct. Under this rule, if a parent or parents had never had an 
education, were poverty stricken and unable to provide themselves 
with the necessities of life, had a son who had the advantage of a 
college education and had accumulated a vast fortune and was desirous 
of providing either or both with a decent home, etc., gave them a home 
and set up a trust fund to provide them with means to live decently 
—on the son’s death such deed and trust fund could be set aside by 
his widow by merely showing the existence of the relationship. I 
think this is evil law. 

The rule announced by the majority was repudiated in the case of 
Hanna et ux. v. Ison et al., 1921, 76 Ind.App. 472, 476 et seq., 182 
NE. 316, 317 (cited by appellee). In that case a deed from a daughter 
to her father was questioned. The court said: 


“It is insisted that, when in this case the relation of parent and child 
was shown, the burden was then upon the father to show that the trans- 
action was in all respects fair and honest. 

“The authorities do not support this broad statement of the rule. 
In Jenkins v. Pye, [1838], 12 Pet., [U.S.], 241, 9 L.Ed. 1070 in which 
case a daughter 23 years of age had conveyed lands to her father, it 
was said: ‘But the grounds mainly relied upon to invalidate the deed, 
were that being from a daughter to her father rendered it, at least, 
prima facie void. And if not void on this ground, it was so because it 
was obtained by the undue influence of paternal authority. The first 
ground of objection seeks to establish the broad principle, that a deed 
from a child to a parent, conveying the real estate of the child, ought, 
upon consideration of public policy, growing out of the relation of the 
parties, to be deemed void; and numerous cases of the English chan- 
cery have been referred to which are supposed. to establish this prin- 
ciple. We do not deem it necessary to travel over all these authorities; 
we have looked into the leading cases, and cannot discover anything to 
warrant the broad and unqualified doctrine contended for on the part 
of the appellees. All the cases are accompanied with some ingredient, 
showing undue influence exercised by the parent, operating upon the 
fears or hopes of the child, and sufficient to show reasonable grounds to 
presume that the act was not perfectly free and voluntary on the part 
of the child; and in some cases, although there may be circumstances 
tending, in some small degree, to show undue influence, yet, if the agree- 
ment appears reasonable, it has been considered enough to outweigh 
light circumstances, so as not to affect the validity of the deed. 

“It becomes the less necessary for us to go into a critical examina- 
tion of the English chancery doctrine on this subject, for, should the 
eases be found to countenance it, we should not be disposed to adopt 
or sanction the broad principle contended for, that the deed of a child 
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to a parent is to be deemed prima facie void. It is undoubtedly the 
duty of courts carefully to watch and examine the circumstances at- 
tending transactions of this kind, when brought under re- 
view before them, to discover if any undue influence has 
been exercised in obtaining the conveyance. But to consider a 
parent disqualified to take a voluntary deed from his child, without con- 
sideration, on account of their relationship, is assuming a principle at 
war with all filial as well as parental duty and affection; and, acting on 
the presumption that a parent, instead of wishing to promote the in- 
terest and welfare, would be seeking to overreach and defraud his child, 
whereas, the presumption ought to be, in the absence of all proof tend- 
ing to a contrary conclusion, that the advancement of the interest of 
the child was the object in view, and to presume the existence of cir- 
cumstances conducing to that result. Such a presumption harmonizes 
with the moral obligations of a parent to provide for his child, and is 
founded upon the same benign principle that governs cases of purchases 
made by parents in the name of a child. The prima facie presumption 
is, that it was intended as an advancement to the child, and so not 
falling within the principle of a resulting trust. The natural and rea- 
sonable presumption, in all transactions of this kind, is, that a benefit 
was intended the child, because in the discharge of a moral and parental 
duty.’ 

“In Towson v. Moore, [1889], 173 U.S. 17, 19 S.Ct. 332, 43 L.Ed. 597, 
the court, citing authorities to sustain the proposition, said: ‘The in- 
fluence for which a will or deed will be annulled must be such as that 
the party making it has no free will, but stands in vinculis.’ 

“In a further discussion of the matter the court said: ‘The prin- 
ciples established by these authorities may be summed up as follows: 
In the case of a child’s gift of its property to a parent, the circum- 
stances attending the transaction should be vigilantly and carefully 
scrutinized by the court, in order to ascertain whether there has been 
undue influence in procuring it; but it cannot be deemed prima facie, 
void; the presumption is in favor of its validity; and, in order to set it 
aside, the court must be satisfied that it was not the voluntary act 
of the donor. The same rule as to the burden of proof applies with 
equal. if not greater, force to the case of a gift from a parent to a child, 
even if the effect of the gift is to confer upon a child, with whom the 
parent makes his home, and is in peculiarly close relations, a larger 
share of the parent’s estate than will be received by other children or 
grandchildren.’ . . . 

“When the parties to a transaction are sui juris, and are dealing with 
each other ‘at arms length,’ fraud is never presumed, but must be clearly 
proven. When the parties are nearly related by blood, as in this case, 
but are each sui juris, something more than such blood relationship 
must be shown. There must be evidence showing a relationship of ‘trust 
and confidence,’ as recognized by the law, before any presumption of 
fraud arises against the defendant.” (The emphasis in this quotation 
are the court’s.) 


In the Annotations at 35 A.L.R. 314, the following cases are cited 
to the effect that the mere fact the parent receives a benefit from the 
child does not cast a suspicion on the transactions: Gregory v. Bowlsby, 
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1902, 115 Iowa 327, 88 N.W. 822; Winkelman v. Winkelman, 1923, 307 
Ill. 249, 188 N.E. 637; Sloan v. Macartney, 1908, 58 Misc. 75, 108 N.Y.S. 
840; Goff v. Goff, 1916, 98 Kan. 201, 158 P. 26; Kiser v. Sullivan, 1921, 
106 Neb. 454, 184 N.W. 93. 

In an apparent effort to relax the onerous effect of the new rule an- 
nounced in this case, the majority overrules the long established rule 
that in cases where a confidential or fiduciary relationship exists it is 
incumbent on the dominant party to establish the integrity of his claim 
by substantial evidence. In the case of Teegarden et al. v. Ristine, 1914, 
57 Ind.App. 158, 164, 106 N.E. 641, 643, this court said: Where the 
“confidential relations are shown to exist, and it is claimed that the 
party occupying the superior position has dealt with the one to whom 
he owes a duty arising out of such relation, and has gained a substan- 
tial advantage thereby, the burden is upon the one who holds 
such superior position of establishing that he acted in perfect good 
faith, gave the other party full and accurate information pos- 
sessed by him, took no advantage of his knowledge or in- 
fluence over the other party, and that the contract or transaction was 
fair, equitable, voluntary, and well understood. Pomeroy v. Wimer, 
1906, 167 Ind. 440-447, 78 N.E. 233, N.E. 446; McCord v. Bright, 1909, 
supra, 44 Ind.App. 275, 288, 87 N.E. 654; Rochester v. Levering, 1886, 
104 Ind. 562-568, 4 N.E. 203; French v. Cunningham, 1898, 149 Ind. 
682-637, 49 N.E. 797; Wainwright v. Smith, 1886, 106 Ind. 239-242, 6 
N.E. 333; Huffman v. Huffman, 1905, supra, 35 Ind.App. [643], 646, 73 
N.E. 1906; Fountain Coal Co. v. Phelps, 1884, 95 Ind. 271-275; Shirk 
v. Neible, 1901, 156 Ind. 66-71, 59 N.E. 281, 83 Am.St.Rep. 150.” See 
also Kratli v. Booth et al., 1934, 99 Ind.App. 178, 183, 191 N.E. 180; 
Johnson v. Fox, 1942, 110 Ind.App. 698, 704, 38 N.E.2d 865. 

In my opinion, where a relationship exists which makes out a prima 
facie case of undue influence, it should take more than conjecture and 
surmise to overcome it. The majority opinion places no limitation on 
the new rule they adopt herein. Therefore, the age or education of the 
child would have no weight in overcoming the prima facie case. And, 
where undue influence has been established the mere fact that at the 


time the benefit was conferred the dominant party was not present does 
not remove the evil effect of such influence. In Davis, executor, et al. 


v. Babb et al., 1921, 190 Ind. 173, 180, 125 N.E. 403, 406, the Supreme 
Court said: “Such is the nature of the human mind that, when it has 
been habituated to the influence of another, it will yield to that influ- 
ence and suffer it to have its effect, although the person in the habit 
of its exercise may not be present or exert it at the time an act is done. 
It may happen that the fruit of an evil and improper influence is born 
long after the influence is exerted.’ (My emphasis.) I believe the 
question of undue influence in this case was one of fact to be determined 
by the trial court. The finding of the court being general is a finding 
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against appellant on this issue. On the record I do not believe we can 
disturb such finding. 

On the question of want of consideration raised by appellant, I be- 
lieve the majority opinion departs from the theory of the parties and 
the trial court in this case. The appellant contends the signing of the 
card by decedent was an unenforceable agreement on his part which 
was unsupported by consideration, and that the burden was on appellee 
to show the agreement was supported by consideration because he was 
relying on this agreement. Appellant further contends the signing of the 
card by both decedent and appellee would preclude a showing of any 
consideration other than that contained in the card, i.e., the mutual 
promises, one given for the other, and that in the absence of both mak- 
ing deposits, neither of the promises on said card would furnish consid- 
eration for the other, because neither promise bound the promissor to 
do anything in the absence of a deposit made by himself. Appellee 
made no deposits. 

In answer to these contentions appellee in his brief says: “It may 
be contended that the contract itself does not show any consideration, 
it being contractual. We submit that this contract is not contractual, 
and, therefore, is open to inquiry and proof. (Citing quotation from Inter- 
Ocean Casualty Co. v. Wilkins, 1932, 96 Ind.App. 231, 242, 182 N.E. 
252, and Brown v. Addington, 1944, 114 Ind.App. 404, 407, 52 N.E. 2d 
640.) The contract in question does not specify any consideration. The 
father and son stated that all the funds ‘shall be our joint property.’ 
That the father may have agreed to do certain things in consideration 
of this contract, or that the son may have agreed to do certain things 
in consideration of this contract is not disclosed by the contract. There 
is nothing in the contract that says that in consideration of Howard 
Hibbard making deposits and in consideration of L. C. Hibbard mak- 
ing deposits in the account it shall become joint property. We have 
to look beyond the written contract in the complaint to ascertain what 
the consideration was, and as decided by the cases above cited, when 
the contract does not show on its face the consideration, then parol evi- 
dence is admissible to prove the consideration. Since parol evidence 
was admissible, and since appellant attempted to anticipate the defense 
and to avoid the same, thereby assuming the burden of proof, it rested 
upon appellant to produce evidence that there was no consideration for 
this contract. Appellant introduced no such evidence.” (My emphasis.) 

I am of the opinion the deposit agreement does not express a con- 
sideration and was therefore subject to parol proof. Inter-Ocean 
Casualty Co. v. Wilkins, supra; Brown v. Addington, supra. Any right 
appellee had to the funds in this account were dependent on the deposit 
agreement. Therefore, the burden was on appellee to prove a valid 
consideration. In Higham et al. v. Harris et al., 1886, 108 Ind. 246, 8 
NE. 255, 260, it is stated: “The settled rule is that one who relies upon 
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an... agreement in writing which does not show upon its face that it 
was made upon an adequate consideration, must aver and prove that 
the contract is supported by a sufficient consideration.” The fact that 
appellant in her complaint anticipated appellee’s defense of a valid con- 
tract did not relieve appellee from the burden of proving adequate con- 
sideration, Taylor v. Altgelt, 1946, Ind. Sup., 67 N.E.2d 531, 532. 

The case of Kennedy v. McMurray, 1915, 169 Cal. 287, 146 P. 647, 
Ann.Cas.1916D, 515, relied upon in the majority opinion, is not in point 
in this case because under the provisions of the Civil Code of California, 
§§ 1614, 1615, any written instrument presumes a consideration. In 
that case the Supreme Court of California recognized this fact. It held 
the mere fact a deposit is made by one person in the name of himself 
and another is not conclusive of his intention to create a joint owner- 
ship in the fund to which the incident of survivorship will attach as a 
matter of law. At page 650 of 146 P., supra, the court said: “In the ab- 
sence of any written instrument clearly disclosing his intention in those 
respects, such intention was open to inquiry and to be determined from 
all the facts and circumstances connected with the deposit.” In Indiana, 
except as to negotiable instruments, we have no statute importing a con- 
sideration to written agreements. 

The facts in this case are singularly different from those of any other 
case which I have found where a similar deposit agreement was 
considered. In this case no deposit was made at the time the agree- 
ment was signed by decedent and appellee. In all of the reported cases 
which I have found on this question there was either a deposit or a trans- 
fer of funds to the new account at the time the agreement was signed. 

In Gammon Theological Seminary v. Robbins et al., 1890, 128 Ind. 
85, 27 N.E. 341, 12 L.R.A. 506, the written agreement before the Supreme 
Court was, in substance, as follows: I hereby give to the trustees the 
principal note of $700. . . . Said $700 to be given in trusts to said trustees 
when the said note falls due (some three years later), and to be by 
them invested according to their best judgment. In an opinion by 
Judge Olds, the court held this written agreement did not transfer title 
to the note; that it was in effect a contract to give a sum in the future 
and was therefore void. 

In Reasner, Administrator, v. Bohne, 1921, 76 Ind.App. 114, 129 
N.E. 490, the decedent loaned the appellee $100 on his note which, at 
the request of decedent, was made payable to her granddaughter. De- 
cedent kept this note until shortly before her death, when she gave it 
to her son with other papers. This court held that this transaction 
was not a gift of the note to the granddaughter and that the adminisra- 
tor was entitled to the proceeds of the note. 

In the case of Aetna Trust and Savings Company v. Nackenhorst, 
Receiver, et al., 1919, 188 Ind. 621, 630, 122 N.E. 421, 424, 128 N.E. 353, 
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126 N.E. 213, our Supreme Court said: “A mere possibility is not the 
subject of assignment.” 

In 7 AmJur. 300, 301, § 426, it is stated: Where money belonging 
to one person is deposited to the account of himself and another, the 
relationship which is created depends primarily on the intention of the 
depositor. . . . Generally the right of the donee to the deposit on the 
death of the depositor rests upon the theory of a contract, gift or trust. 
The majority rule is that the mere fact that money is deposited to the 
account of the owner and another does not show an intent to make a 
gift. 7 AmJur. 302, § 428. 

In sub-section (4) of § 3, 48 C.J.S., Joint Tenancy, pp. 925, 926, it is 
stated: “A bank account may be held in joint tenancy, although the 
funds have come from one of the parties, but the donce must establish 
his interest on the theory of a gift, contract, or trust unless such require- 
ment is dispensed with by statute. .. . The transfer may be upheld 
as a contract between the donor and the donee where there is considera- 
tion.” 

The record in this case does not show a valid consideration. There is 
only a naked promise. The majority opinion is in conflict with ruling 
precedents of our Supreme Court. I believe a new trial should be 
granted. 


Evidence Necessary to Prove Forgery 


Williams v. State, Court of Appeals of Alabama, 31 So. Rep. (2d) 590 


While it is true that one may be guilty of forgery if he signs an 
instrument and passes it as the instrument of another whose name 
is identical, the evidence in this case is only to the effect that the 
check in this case was made, received and passed as the check of 
defendant John Williams. There is no evidence from which it 
could be inferred that the check was represented or purported as 
being made by any other John Williams. 

In seeking to purchase an automobile defendant, John Williams, 
stated to seller that he owned a farm and had a substantial bank 
account and thereupon gave seller a check in payment therefor. 
The check was drawn on the bank in the amount of $390 and defend- 
ant signed the name “John Williams” thereto. Defendant actually 
had no account in the bank and did not own any farm. Defendant’s 
father was also named John Williams, and did have an account in 
the said bank, though he had never authorized defendant to sign 
his name to the check in question. It was held that the evidence was 
insufficient to sustain a conviction of forgery of his father’s name 
even though defendant’s full name was “John Wesley Williams” and 
he was also known as “John Williams, Jr.” Defendant was well with- 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) $549. 
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in his legal right to sign his name as John Williams, and omit from 
his signature his middle name. The insertion or omission of a middle 
name in a signature is immaterial. Likewise the suffix Junior, or Jr., 
is no part of a person’s legal name, but a mere descriptive suffix. 


Appeal from Circuit Court, Houston County; D. C., Halstead, Judge. 
John Wesley Williams was convicted of forgery in the second degree, 
and he appeals. 


Reversed and remanded. 


Certiorari denied by Supreme Court in Williams v. State, 4 Div. 
456, 31 So.2d 592. 
J. Hubert Farmer, of Dothan, for appellant. 


A. A. Carmichael, Atty. Gen., and John O. Harris, Asst. Atty. Gen., 
for the State. 


HARWOOD, J.—This appellant was indicted for, and by a jury 
found guilty of forgery in the second degree. The court imposed 
a sentence of imprisonment in the state penitentiary for a term of three 
years. 

The evidence introduced by the state tends to show that appellant’s 
full name is John Wesley Williams. On 3 April 1946 he went to the 
C. E. Pitts Motor Company in Dothan seeking to purchase an automo- 
bile. He told Mr. Anderson, an employee of the motor company, that 
he owned a six horse farm east of Ashford, equipped with livestock 
and farming implements, and that he had a substantial bank account. 
He further told Mr. Anderson that he needed a car to go between 
Dothan, where he stayed part of his time, and his farm. Thereupon the 
sale of a car to him was completed and appellant gave a check in pay- 
ment therefor. This check was drawn on the First National Bank of 
Ashford, in the amount of $390, and appellant signed the name “John 
Williams” thereto. The appellant had no account in the First National 
Bank of Ashford, and did not own any farm. The father of the appel- 
lant was named John Williams, and did have an account in the said 
bank, though he had never authorized appellant to sign his name to the 
check in question. 

Evidence introduced by the defense tended to show that while this 
appellant’s full name was John Wesley Williams, he also at times dropped 
the middle name. His driver’s license was made out in the name of 
“John Williams, Jr.,” as was his social security card. Mr. Clark, of 
the firm of Clark and Danzey, testified that his firm in Dothan had 
employed appellant off and on for several years, and that appellant was 
known to them and carried on the firm’s books as “John Williams.” 

This appellant was well within his legal right to sign his name as 
John Williams, and omit from his signature his middle name. The 
insertion or omission of a middle name in a signature is immaterial. 
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Edmundson v. State, 17 Ala. 179, 52 Am.Dec. 169; Pace v. State, 69 
Ala. 231, 44 Am.Rep. 513; Fannin v. State, 20 Ala.App. 122, 101 So.: 95. 
Likewise the suffix Junior, or Jr., is no part of a person’s legal name, 
but a mere descriptive suffix. Teague v. State, 144 Ala. 42, 40 So. 312. 

While it is true that one may be guilty of forgery if he signs an in- 
strument and passes it as the instrument of another whose name is 
identical (see Ex parte State ex rel. Attorney General, 213 Ala. 1, 104 
So. 4), the evidence in this case is only to the effect that the check in 
this case was made, received and passed as the check of John Williams, 
this appellant. There is no particle of evidence from which it could be 
inferred that the check was represented or purported as being made 
by any other John Williams. 

While under the evidence it may be inferred that this appellant has 
fraudulently obtained goods, or has violated certain statutes relating 
to the giving of checks, there is no evidence whatsoever from which 
the jury could have inferred that this appellant had falsely made, al- 
tered, forged or counterfeited any instrument which purported to be 
the act of another. Such elements are essential to constituted forgery 
in the second degree as defined in Section 200. Title 14, Code of Ala- 
bama 1940. 

It is our opinion that the lower court erred in refusing the general 
affirmative charge requested in writing by the appellant (defendant 
below) in the trial below, and for this reason a reversal is in order. 

Reversed and remanded. 
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TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills, 
estates, descent, distribution and corporate fiduciaries 


Amount and Form of Investment by Trustees 


Atwood v. King, U. S. Circuit Court of Appeals, Fifth District, 
Nos. 11,625, 11,658 

Trustees who were vested with the broadest powers of manage- 
ment of a trust and whose settlor did not invest her vast wealth in 
government bonds and who were directed to “place in Trust, such a 
sum of money, as in their discretion may be necessary, and as will pro- 
duce, monthly, not less than three hundred dollars ($300.00) per 
month,” had the absolute discretion to determine the amount neces- 
sary to be invested in order to yield the $300 and to determine the 
form of such investment other than government bonds; in the absence 
of clear proof of a definite abuse of such discretion, the court will not 
interfere or substitute its judgment as to the amount and form of in- 
vestment. 


Change in Form of Charitable Organization 


Estate of Hoagland, New York Surrogate’s Court, 117 N. Y. L. J. 2090 


Provision in trust was as follows: “To the Bank of New York and 
Trust Company, the sum of Twenty-five thousand Dollars, in trust, 
nevertheless, to invest and reinvest the same, and to collect the rents, 
issues and profits thereof, and to pay over quarterly the net income 
derived therefrom to ‘Summerland,’ as long as it continues to be operated 
independently, as the Summer home for children under the auspices of 
the Hopewell Society, No. 218 Gates Avenue, Brooklyn, N. Y. If ‘Sum- 
merland’ shall cease to be operated independently as the Summer 
home for children under the auspices of the Hopewell Society, No. 218 
Gates Avenue, Brooklyn, N. Y., this trust shall cease, terminate and 
come to an end, and the principal thereof shall then be paid over to my 
Executors and form a part of my residuary estate.” 

It was held that the trust was not terminated and did not come to 
an end by virtue of the fact that the location of the summer home and 
the name of the home were changed or that a consolidation of two such 
homes took place, while the summer home remained under the auspices 
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of the same Hopewell Society mentioned in the will. The court con- 
strued testatrix’s language to mean that the trust is to continue so long 
as the Hopewell Society lends its aid, its favoring influence, its patronage 
and its protection to an identifiable summer home for children under 
the supervision of the Society and in that concept of deceased’s mean- 
ing, neither the place of operation nor the record ownership of facili- 
ties is controlling if the summer activity is one operated in a practical 
sense by the Hopewell Society and identified as one of its activities. 


Apportionment of Stock Dividends 


Lindan v. Community Fund of Baltimore, Inc., Maryland Court of Appeals, 
No. 130 

Pursuant to a trust provision that “all stock dividends to the ex- 
tent that they are paid out of current earnings for the current fiscal 
year or preceding year shall likewise be treated as income as of the 
date of their payment; but all other stock dividends shall be treated as 
corpus of the trust estate;” stock dividends declared in 1945 on shafes 
in a fire insurance corporation were to be apportioned between in- 
come and corpus by ascertaining the book value of the stock as of 
January 1, 1944 (the fiscal year preceding the dividend in 1945) and 
applying that number of shares to corpus to keep intact the book value 
of the shares held as of January 1, 1944; the shares composing the stock 
dividend, after deducting any which must be applied to corpus to keep 
the book value intact, will be awarded to the life tenant. 


Distribution of Residuary Estate 


Kessler’s Estate, Pennsylvania Orphans’ Court, No. 70 


Residuary clause of decedent’s will provided as follows: “I direct 
my hereinafter named Executor to convert my estate into money and the 
balance remaining in his hands after paying the above bequests, I give 
and bequeath in equal shares, per capita, to my brothers and sisters and 
the brothers and sisters of my deceased wife. In the event of any of 
these legatees or distributees should predecease me leaving issue, the 
issue shall take the share which the deceased parent would have re- 
ceived; and, in the distribution among these two classes I exclude from 
the distribution the persons answering the above description who have 
received specific legacies above enumerated, which legacies are given 
to show my appreciation and that of my deceased wife for the many 
kindnesses exhibted to us during our lives. 

It was held that the plan of the testator’s entire will was bisymmetri- 
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cal and, when he provided for the distribution of his residuary estate 
“in equal shares, per capita, to my brothers and sisters of my deceased 
wife,” he intended a division of his residuary estate into two parts, one 
part to be divided per capita among his brothers and sisters and the 
other part among his wife’s brothers and sisters. 


Option to Purchase Stock 


Estate of Weil, New York Surrogate’s Court, 117 N. Y. L. J. 2441 


The question in this case concerns the rights and duties of the exe- 
cutors with respect to the exercise of an option to purchase stock un- 
der an agreement made with decedent. The testator requested his 
executors to sell all of his common stock within twelve months after 
his death and to place the proceeds in legal investments. It was held 
that he could not have intended that his representatives exercise his 
option to repurchase stock which he had already sold. 


Termination of Trust 


Barnsley Estate, Pennsylvania Orphans’ Court, No. 35,371 


The court terminated a trust and awarded the fund to the life bene- 
ficiary thereof because there were no other persons interested in the 
trust and because the court found as a fact that the beneficiary was in- 
capable of having any children (being over 58 years of age and in ill 
health, never having been married, and having experienced her meno- 
pause six years previous), so that her “children” will never get the cor- 
pus upon her death, as provided for by testatrix. 


Trust Investment Executed by Actual Settlor’s Attorney 


Guaranty Trust Company of New York v. New York Trust Company, Court 
of Appeals, 118 N. Y. L. J. 26 

The person who furnishes the consideration for the creation of a 
trust is the settlor even though in form the trust is created by another. 
An attorney’s undisclosed client, therefore, and not the attorney him- 
self, was the settlor of a trust which was created at the client’s behest 
by a trust agreement executed by the attorney and the corpus of which 
was formed from securities supplied by the client. 

A reversion, being the residue left which commences on the de- 
termination of one or more particular estates granted or devised, can 
arise only in the hands of the original owner and grantor or of the heirs 
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of the grantor or testator and cannot be created by an instrument pur- 
porting to convey or transfer such an interest to another. Consequently, 
under a provision in the trust agreement that after the death of the 
life beneficiary the principal should be paid to the attorney if he was 
living or to such person as he might designate, the attorney had a re- 
mainder interest and not a reversion. A residuary clause in his will, 
in which he left to his executor, on a trust dependent on the lives of 
his wife and his sister, all property over which he might have a power 
of appointment, was in effect an attempted exercise of the power of 
appointment granted him by the trust agreement. 

For the purpose of measuring lives the exercise of the power re- 
lates back to and becomes a part of the trust agreement, and the at- 
torney’s testamentary disposition is invalid to the extent that it sus- 
pends the absolute ownership of the corpus of the trust for more than 
two lives. Hence, on the termination of the inter vivos trust, the dis- 
position of the principal is governed by a provision in the agreement 
that, if the attorney made no appointment, it should pass to such of his 
next of kin as would be entitled to receive it under the New York 
statute of distribution if it had been owned by him at the time of his 
death intestate. The phrase “next of kin,” in an agreement executed 
before the amendment of the Decedent Estate Law in 1930, does not 
include a widow. 


Purchase of Property By One Who Was Employed To Appraise It 
Did Not Create Constructive Trust 


Salter v. Beal, Supreme Judicial Court of Massachusetts, 117 N. Y. L. J. 107 


Under the Massachusetts decisions, one who was employed by an- 
other to appraise property which the latter contemplated buying did not 
come into such a fiduciary relationship with him that, on giving a false 
report as to its value, with intent to deceive, and buying the property 
for himself, he became a constructive trustee of the property for the 
benefit of the one who employed him. 

There are authorities elsewhere to the contrary, but this court, while 
recognizing that fact has heretofore felt bound to adhere to its own 
decisions (Tourillotte v. Tourillotte, 205 Mass. 547). It is true that 
these cases involve land, and that they largely rested upon the statutes 
of frauds or upon the absence of a resulting trust, but it cannot be sup- 
posed that the court would have allowed the statutes of frauds to 
stand in the way of a constructive trust, or would have stressed the 
absence of a resulting trust, if the court had believed that a mere en- 
gagement to buy property for another, without more, would create a 
fiduciary relation for breach of which a constructive trust would arise, 
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and some of the later decisions particularly show that the court re- 
jected the possibility of a constructive trust arising in that situation. 
The Massachusetts cases must be considered authority for the proposi- 
tion that a mere engagement to buy in the behalf of another without 
more is not deemed in this Commonwealth to create a fiduciary relation. 

The question was most recently discussed in Cann v. Barry, 298 
Mass. 313, where the court said: “It is settled in this Commonwealth 
that no implied or constructive trust arises merely because the de- 
fendant has agreed orally to buy land as the plaintiff's agent and then 
has repudiated the obligation and kept the land for himself,” though 
in that case facts other than the bare promise to buy in the plaintiff's 
behalf were found sufficient to establish a fiduciary relation. And in 
Collins v. Sullivan, 185 Mass. 461, it was held that there was no con- 
structive trust where the plaintiff had employed the defendant to help 
find a man who would advance money to enable the plaintiff to buy 
(see Fletcher v. Barnett, 157 Mass. 113). 

Inasmuch as no constructive trust would have arisen in this case 
had defendant been employed to buy the machinery for the plaintiffs, or 
to secure financing for such a purpose, the court could not consistently 
hold that such a trust arose when defendant was employed only to 
appraise the machinery. It must be remembered that defendant had 
not been intrusted with any property of the plaintiffs or, so far as ap- 
pears, with any confidential information; that he owed nothing jointly 
with them; that he was not associated with them in any common en- 
terprise or joint venture, and that he was not even their agent. Any 
fiduciary relation would have to arise solely out of the employment to 
make a single appraisal on a particular occasion. Under the case cited 
the court held that that was not enough. 


Power to Revoke Trust With Infant Contingent Beneficiaries 


Fish v. Chemical Bank & Trust Co., 270 App. Div., 251, 59 N. Y. Supp. (2d) 62 


Plaintiff, a residuary legatee under a will, entered into an agreement 
with the testarix’ mother and sole next of kin whereby, in consideration 
of the mother’s consenting to the probate of her daughter’s will, plain- 
tiff put a sum of money in trust for her benefit. The income from the 
trust was to be paid to the mother for life, andthe principal upon her 
death was to be paid over to the plaintiff, but if he should predecease 
the mother, the principal should be paid “to the person or persons 
designated by the donor by his last will and testament, or if he leave no 
will, then to the donor’s next of kin according to the statute of the State 
of New York then in force.” 

Plaintiff and the life beneficiary later agreed to revoke the trust 
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under section 23, Personal Property Law, which allows the revocation 
of a Trust in personalty upon the consent of all parties beneficially in- 
terested. Defendant trustee contested the revocation, claiming that 
plaintiff's two children, one an infant, had a beneficial interest in the 
trust, and hence the consent of the settlor and life beneficiary was not 
sufficient to satisfy the requirements of section 23. Both the trial court 
and the Supreme Court rejected this contention and allowed the revo- 
cation, holding that the settlor reserved a reversion in himself and did 
not create a remainder in his next of kin. 

Under common law, in the absence of fraud, undue influence or mis- 
take, a voluntary trust created without the reservation of a power of 
revocation could not be revoked by the settlor without the consent of 
all parties beneficially interested. If any of them were not in being 
or were not sui juris it could not be revoked at all. Unless otherwise 
provided by statute, the American courts follow the common law doc- 
trine. Section 23 of the New York Personal Property Law gives the 
settlor broader power than he possessed under the common law, and al- 
lows him to revoke the trust with the consent of all those who would be 
beneficially interested if he were to die at the time of the attempted 
revocation, provided all are sui juris. 

Under the common law a man could not transfer an estate of in- 
heritance “to his heirs” so that they would take as purchasers. The 
use of such words would have the effect of creating a reversion in the 
grantor, and the heirs, if they took at all, would take by descent. The 
reason for the rule cannot be defined with any real certainty. The 
most that can be said is that the authorities are in agreement in basing 
their reasoning on the same feudal considerations that supported the 
rule in Shelley’s case. With the decline of the feudal system the justi- 
fication for the rule no longer existed, and in England it was abolished 
by statute in 1833. In this country the courts followed the feudal doc- 
trine even though the purposes for the rule had ceased to exist; the 
rule has continued, not as a rule of property, but as one of construc- 
tion; so that words of limitation to the heirs of the grantor will create 
a reversion in the grantor, unless the contrary intention is clearly ex- 
pressed in the trust instrument. Considerable confusion has resulted 
from the varying construction given the settlors’ intention in these 
cases. Those decisions finding no intention to create a remainder in 
the heirs proceed on the theory that by virtue of the common law doc- 
trine attempted disposition in favor of the heirs creates a reversion 
in the settlor and not a remainder in the heirs. In reaching the oppo- 
site results, the courts follow two lines of reasoning: first, the settlor, 
in making complete disposition of the property, has divested himself 
of one of the necessary incidents of ownership of a reversion, the power 
to deed or grant the future interest in the corpus; second, the direction 
in *he trust instrument to distribute the corpus among the settlor’s 
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next of kin was sufficient to create a remainder interest in such next 
of kin as a class, who would take as purchasers under the trust instru- 
ment. 


Beneficiaries’ Right to Trust Income During Probate 


In Re Crosby, Minnesota Supreme Court, No. 34,332 


The sons of testator, given $3,000 each year out of the trust, after 
which payments the trustees were to pay to testator’s wife “the net rents 
and profits” annually for her life and after her death such payments to 
be made to the sons, were not entitled to the rents and profits upon 
the death of the testator and during probate of the estate, even though 
testator’s wife predeceased him and the rents and profits were never 
paid to her, since the will further provided that “During the time con- 
sumed in the probat- of my estate, the executors shall pay to my wife 
($3,000.00) yearly and to each of my sons the sums which the trustees 
are, under like circumstances, directed to pay to such son”; this latter 
provision is an expression of intent contrary to the general rule that 
the beneficiary of the income from a fund or property bequeathed or 
devised in trust is entitled to it from the date of testator’s death. 


Direction Against Apportionment of Estate Taxes 


In re Patterson, New York Surrogate’s Court, 118 N. Y. L. J. 309 


A direction in testator’s will that estate taxes “be considered and 
treated as expenses and costs of administering my estate and they be 
paid out of my estate before distribution, if possible” constituted a 
direction against opportionment and required payment of such taxes 
from residuary estate on both property passing under the will and 
property passing under trusts created by testator during his lifetime. 


Annuitant’s Right of Election 


Woelfiy’s Estate, Pennsylvania Orphans’ Court, No. 34,825 


Testator’s widow, who was given an annuity to be purchased by 
the executors out of assets of the estate which were converted into 
money, could elect to take the principal or base of the annuity in cash 
instead of the periodic payments under the directed annunity contract, 
but only as to those estate assets which were converted into money; 
since the will requires conversion and application of cash proceeds, un- 
til the remainder of the assets are so converted, the annuitant’s right 
of election is limited and final distribution cannot be decreed. 
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Valid Interest in Trust Corpus 


In re Staats, New York Supreme Court, Appellate Division 


A provision in testator’s will reads as follows: “I give and be- ° 
queath to the Niagara County National Bank and Trust Company of 
Lockport, N. Y., in trust, the sum of five thousand dollars, to be in- 
vested and reinvested and the income, less charges, paid to or for the 
benefit of my grandson, John Staats, until he shall arrive at the age 
of 30 years and then said fund, principal and accumulated interest be 
paid to him.” It was held that the $5,000 fund created a trust 
for the period until the grandson reached 30 years of age, but did not 
create a gift for the benefit of the grandson contingent upon his reach- 
ing 30; instead, gift to the grandson in the trust income and corpus 
was vested, with only possession of the fund withheld until the bene- 
ficiary reached 30 and upon the death of the grandson prior to his 
reaching 30, the corpus and income should be paid to his administrator. © 


Valid Limitation Upon Two Lives in Being 


Estate of Irving, New York Surrogate’s Court, 117 N. Y. L. J. 2482 


A gift in trust “during the life of my nephew, Joshua Sands, and his 
wife and their survivor,” the income to be applied “to the use of my 
nephew, Joshua Sands during his life, and upon his decease to his widow 
for life, and upon the decease of the survivor to his issue,” validly con- 
tinued the fund in trust for the life of the widow of the nephew since 
such person was in being and was the wife of the nephew at the time 
the will was executed and at the time the testatrix died and the will 
was drawn with reference to such specific person. The trust is there- 
fore validly limited upon two lives in being at the date of the deceased’s 
death. 


National Bank’s Acquisition of Interest in Participation 
in Common Trust Funds 


When a national bank makes loans to trustors of revocable liv- 
ing trusts secured by assignments of their interests in the trusts, and 
such trusts hold participations in the common trust fund operated by the 
bank, the bank acquires an interest in such participations within the 
meaning of Section 17 (a) (2) of Regulation F of The Federal Reserve 
Act, unless the loan is adequately secured by assets other than such 
participations. 

The following interpretation under this part relating to acquisition 
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of interest in participations of common trust funds was issued by the 
Board of Governors of the Federal Reserve System, on June 19, 1947: 

§206.11 Acquisition of interest in participations of common trust 
funds. The Board was recently advised by a bank that it occasionally 
makes loans to the trustors of revocable living trusts secured by assign- 
ments of their interests in the trusts. The bank inquired whether, when 
such a loan is made to the trustor of a trust which holds participations in 
the common trust fund operated by the bank, the bank acquires an in- 
terest in such participations within the meaning of the following pro- 
visions of § 206.17 (a): 

(2) A bank administering a Common Trust Fund shall not invest 
any of its own funds in such Common Trust Fund and if a bank, be- 
cause of a creditor relationship or any other reason, acquires any in- 
terest in a participation in a Common Trust Fund under its adminis- 
tration the participation shall be withdrawn on the first date on which 
such withdrawal can be effected in accordance with the provisions of 
this section; 

The Board is of the opinion that a loan such as that described may 
cause the bank to have an interest in participations in the common 
trust fund, within the meaning of this part, even though there has been 
no default on the loan. 

The Board has heretofore expressed the opinion that a plan for the 
operation of a common trust fund which contained the following pro- 
vision is not in conflict with this part: 

The Trust Company shall not be deemed to have acquired an in- 
terest in a participation in the common fund by reason of an advance to 
the trust holding such participation (1) if Trust Company is not en- 
titled to reimbursement out of the principal of the participating fund, 
or (2) if the advance is adequately secured by assets of the partici- 
pating trust other than the participation in the common fund. 

The Board believes that the same principles apply to loans of the 
character described above, and that this is as liberal an interpretation 
of this part as can be justified. Under the facts presented, it appears 
that the bank could resort to the principal of the participating trusts 
to collect the loans. Accordingly, in making such a loan, the bank 
acquires an interest in participations in the common trust fund, within 
the meaning of this part unless the loan is adequately secured by assets 
other than such participations. 


Ruling of the Board of Governors of the Federal Reserve System, 12 Federal Register 
5277, August 2, 1947. 





TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes on truste, 
estates and gifts 


Assignment of Trust Income 


Leonard Farkas v. Commissioner, U. S. Tax Court, 8 T. C. No. 163 


Petitioner was one of eight life-income beneficiaries under a testa- 
mentary trust set up by his father. Petitioner created an inter vivos 
trust for the benefit of his brothers and sisters and transferred to the 
inter vivos trust his interest in the income of the testamentary trust 
for a period to terminate within ten years, or upon the death of the trus- 
tee, one of petitioner’s brothers. After the creation of the inter vivos 
trust, the income of the testamentary trust distributable to petitioner 
was paid to the inter vivos trust. It was held on the authority of 
Harrison v. Schaffner, 312 U.S. 579, petitioner’s share of the income of 


the testamentary trust which was paid to the inter vivos trust is taxable 
to petitioner. 


Contemplation of Death—Rebuttal of Presumption 


Estate of Herbert G. Brandt, Orphans’ Court, Pa., No. 35,413 


Decedent, aged 66 years, deeded property to his son two months 
prior to his death, for “one dollar and other good and valuable consid- 
eration.” The son testified that his services in his father’s drug store 
from 1935 until the father’s death, in 1946, constituted the “other good 
and valuable consideration.” Decedent had heart trouble for thirty years 
and was under almost daily observation by a physician for the last 
five months of his life and the presumption that the transfer was made 
in contemplation of death was not rebutted by the son’s testimony. 
The transfer was, therefore, includible in the gross estate for inheritance 
tax purposes. 


Charitable Deduction—Invasion of Remainder for Taxes 


Matter of Walter H. Buell, Surrogate’s Court, 118 N. Y. L. J. 2137 


Decedent, who died in 1944, transferred property in trust, giving 
his sister a life income with remainder to charity. The trustees were 
given power to invade principal for the life beneficiary to such an ex- 
tent as would be necessary to permit her to maintain the standard of 
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living to which she was accustomed. Even though the trust income 
alone was not sufficient to enable her to maintain such a standard, the 
fact that such income together with her independent income should be 
more than sufficient to maintain the standard will support the allow- 
ance of a charitable deduction for the remainder interest. Nor will 
invasion of the principal by the trustees for the purpose of paying real 
estate taxes on a home, in which the sister was permitted to live, pre- 
vent allowance of the deduction. The approximate amount of such 
invasion over the remaining life span of the beneficiary can be de- 
termined, to permit allowance of the deduction for the balance of the 
remainder passing to charity. 


Charitable Deductions—Disclaimer of Legacies 


Estate of Selig v. United States of America, U. S. District Court, Penn., 
Civil Action File No. 5736 

The death of the testator having occurred on June 13, 1939, which 
was less than thirty days after the date of his will on May 23, 1939, 
his bequests to charity were consequently void under Pennsylvania 
law. The bequests being void under the Pennsylvania law, they would 
not be deductible so far as the Federal Estate Tax is concerned, unless 
compliance was had with Section 812 (d) of the Internal Revenue Code 
as amended in 1942. Three things are necessary for compliance with 
that Section: death must have occurred after February 10, 1939; there 
must be an irrevocable disclaimer; and the irrevocable disclaimer must 
be made before the date prescribed for the filing of the estate tax re- 
turn. There was compliance with the first condition in that death oc- 
curred on June 13, 1939, but there has been no compliance with either of 
the other prerequisites, in that the agreements upon which the plaintiffs 
rely are neither “irrevocable disclaimers,” nor were either of them made 
“prior to the date prescribed for the filing of the estate tax return.” No 
irrevocable disclaimer was made before the date prescribed for filing the 
estate tax return. They were mere agreements that remainders should go 
to charity and they were subject to right of life tenant to consume the 
assets of the estate. 


Gift Tax on Transfer For Less Than Full Consideration 


Estate of Josephine S. Barnard v. Commissioner, U. S. Tax Court, 
9T. C. No. 7 


In 1943 petitioner’s decedent and her husband separated and en- 
tered into a written separation agreement settling all their property 
rights and all matters concerning the care, custody and control of their 
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two minor children. Under this agreement the wife paid her husband 
$50,000 and the husband released any and all claims to or upon the prop- 
erty of the wife. On the same day that the written separation agree- 
ment was entered into the parties entered into an oral agreement to the 
effect that “when and if Mrs. Barnard obtained a divorce” she would 
make a payment of $50,000 to a pre-existing trust which she had exe- 
cuted in 1941 for the benefit of her husband, prior to any discussion 
of divorce. The court in its divorce decree ratified, adopted and ap- 
proved the written separation agreement in all respects and declared 
it to be fair, just and equitable to all parties concerned. The divorce 
court did not refer to the oral agreement in any way. After the di- 
vorce was granted and during 1943 the wife transferred $50,000 to the 
said trust. 

It was held that the transfer of $50,000 made under the written 
separation agreement was made without donative intent in an arm’s- 
length transaction for an adequate and full consideration in money or 
money’s worth and is not subject to the gift tax under section 1002, 
I. R. C., Herbert Jones, I. T. C. 1207, and similar cases followed; that 
the subsequent transfer of $50,000 to the pre-existing trust is subject 
to the gift tax, the petitioner having failed to show that there was an 
adequate and full consideration in money or money’s worth for such 
transfer. 


Exemptions Under Estate Tax 


Karl Jandorf Estate v. Commissioner, U. S. Tax Court, 9 T. C. No. 50 





Decedent was a non-resident alien not engaged in business in the 
United States. Decedent owned United States Treasury bonds, issued 
after March 1, 1941, which were physically situated in the United States 
at the time of his death. It was held that the bonds are not exempt 
from Federal estate tax by virtue of any provisions of the Victory Lib- 
erty Loan Act of 1919, and that the value of the bonds is includible 
in the gross estate. It was held further that the deductions for coun- 
sel fees and administration expenses are not deductible, following 
Rodick v. Helvering, 87 Fed. (2d) 328. 


Income of Estate During Administration 


Estate of Isadore Zellerbach v. Commissioner, U. S. Tax Court, 9 T. C. No. 12 


Under the will of decedent, who died in August 1941, after certain 
specific bequests, the residue was bequeathed and devised three-sixths 
to his widow and one-sixth to each of his three children. The will con- 
tained no direction as to the payment of the income of the estate dur- 
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ing its administration. Under California law the entire estate was sub- 
ject to the possession of the executors and to the control of the Probate 
Court for purposes of administration, sale and disposition as provided by 
law and chargeable with the expense of administration and payment of 
debts. Upon petition of the executors and order of the Probate Court, 
the executors made partial distributions to the residuary beneficiaries 
out of 1942 and 1943 income and also corpus. There is no evidence as to 
what disposition was made of the undistributed 1942 and 1943 income 
on whether it was properly credited to the beneficiaries. The estate was 
in the process of administration in 1942 and 1943. At the end of 1943 
the estate assets had a value of $3,942,739.89 and its liabilities amounted 
to $1,104,886.70. It was held that only the amounts actually distribu- 
ted out of 1942 and 1943 income to the beneficiaries were allowable as 
a deduction in the respective years under section 162 (b), (c) or (d), 
Internal Revenue Code. 


Transfer Pursuant to Joint Will at Death of Prior Decedent 


L. H. Bethea, Exrx. v. Scofield, U. S. District Court, Texas, Civil Action 
No. 223 

Decedent and her husband executed a joint will covering all their 
community property. Upon the death of the husband in 1928, all the 
community property, except that used for certain specific bequests, etc., 
was transferred into two trusts, one in the name of decedent and one 
in the name of her husband. 

It is held that none of the community property transferred in trust 
under the joint will is includible in decedent’s estate, either as a trans- 
fer in contemplation of death, or as one to take effect at death. It is 
held, further, that none of the sums paid pursuant to the specific bequests 
is includible as a transfer in contemplation of death. Decedent, by 
having the joint will probated, waived her original community interest 
in the property and became bound by the terms of the will. 


Transfer With Life Income Retained 


Commissioner v. Estate of Henry, U. S. Circuit Court of Appeals, 
Third Circuit, No. 9024 

Decedent and her brother and sister were life beneficiaries of a 
trust, while their children were remaindermen. The trustees added 
stock dividends to principal, although it was open to question whether 
the life tenants were not entitled to such dividends. In 1915, the life 
beneficiaries signed a deed of family settlement, whereby they trans- 
ferred their interest in certain stock dividends therefrom to the trustees, 
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retaining only the income therefrom for their lives. As they become 
of age, the remaindermen were to sign the deed and, if any of them re- 
fused to do so, the deed was to be without effect. Although the last 
remainderman to sign did not do so until after enactment of the Joint 
Resolution of March 8, 1931, the deed was held by the Tax Court to have 
conveyed the securities subject to a condition subsequent, with the result 
that decedent’s interest in such dividends was not taxable as the subject 
of a transfer with life income retained. With respect to other stock 
dividends, the life tenants signed annual approvals of the trustees’ 
accounts, whereby they released their interests in such dividends as 
income and agreed that they be added to principal, but impliedly re- 
served life income therefrom by reason of the operation of the basic 
trust. The Tax Court also held no part of these dividends includible 
in decedent’s gross estate. On appeal after a rehearing, the Circuit 
Court holds that the case is one falling under the rule of Dobson v. 
Commissioner, 320 U.S. 489, as concerned with factual inferences to 
be drawn by the Tax Court, whose conclusions must stand unless clearly 
unsupported by fact or reason. Therefore, as it cannot be said that the 
Tax Court’s conclusions are unreasonable, the court’s decision is affirmed. 


Charitable Deductions Disallowed Because of Power to 


Invade Corpus For Benefit of Life Tenant 


Union Planters National Bank & Trust Company v. Collector, U. S. District 
Court, Tennessee, Civil No. 760 

Decedent’s will directs that all of his property be placed in trust to 
be administered for the use and benefit of the decedent’s mother, for 
and during her natural life. It directs the executors and trustees to pay 
to her the sum of $750 a month to be used by her as she sees fit, and in 
the event the income from the trust estate is not sufficient to pay the 
said sum of $750 each month, the executors and trustees are empowered, 
authorized and directed to encroach on the corpus of the estate to pay 
said amount and to sell any property for that purpose. 

The will further provides that “In addition to this amount my said 
executors and trustees are authorized and empowered to use and ex- 
pend in their discretion any portion of my estate, either income or 
principal, for the pleasure, comfort and welfare of my mother. The 
first object to be accomplished in the administration and management 
of my estate and this trust is to take care of and provide for my mother 
in such manner as she may desire and my executors and trusteees are 
fully authorized and likewise directed to manage my estate primarily 
for this purpose.” 

The will further provides that after the death of the testator’s 
mother, and after the payment of various specific bequests and legacies 
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and all taxes and expenses, the balance is to be paid to four incorporated 
charities located in the city of Memphis, Tennessee. At the time of 
decedent’s death, her mother was 85 and had adequate independent 
means of support. 

It was held, nevertheless, that no part of the transfer is deductible as a 
charitable transfer. The limitations placed by decedent upon the right 
to invade for her mother did not have specific standards such as would 
render negligible and improbable such power to invade. The Court is 
of the opinion that the decision in this case is governed by the principles 
laid down by the Supreme Court in the case of Merchants National Bank 
of Boston, Executor v. Commissioner of Internal Revenue, 320 U. S. 
256, rather than the line of cases which have followed the decisions of 
the Supreme Court in the case of Ithaca Trust Company v. United 
States, 279 U. S. 151, inasmuch as the case at bar does not have as 
strict limitations and standards imposed upon the trustee as in the Ithaca 
Trust Company case, the authority to encroach upon the corpus of the 
estate being unlimited, according to the desires of testator’s mother 
for her pleasure, comfort and welfare, at her direction, and no limitations 
or safeguards being set up in the interest of the charitable remainder- 
men. 


Estate Tax on Possible Reverter 


Estate of Edson Bradley v. Commissioner, U. S. Tax Court, 9 T. C. No. 20 


In 1918 decedent executed an irrevocable trust under which his 
daughter was to receive $1,000 of the income per annum during her 
lifetime, with the balance of the income to be paid to his wife during 
life. In the event the wife predeceased the daughter, leaving decedent 
surviving, the balance of the income was to be paid to the decedent, his 
executors, administrators and assigns, during the life of the daughter. 
Upon the death of the daughter without issue, the remainder was to be 
paid to the residuary legatees named in the wife’s will. The wife died in 
1929, leaving a last will and testament. In said will the residuary legatees 
living at the death of the survivor of the decedent and the daughter 
were to receive the principle of the trust. A possible reverter by opera- 
tion of law existed. 

It was held that decedent retained the right to the balance of the 
trust income for a period not ending with his life, thereby suspending the 
possession and enjoyment of the estate until his death or thereafter. 
Thus the value of the transfer, less the value of the annuity to the 
daughter, is includable in decedent’s gross estate for estate tax purposes 
under section 302 (c) of the Revenue Act of 1926, as amended. 





INVESTMENT AND FINANCE 


Edited by OSCAR LASDON 


Savings Banks Dividends 


ORDS of caution to savings 

bankers were expressed by 
Elliot V. Bell, New York State 
Superintendent of Banks, Ad- 
dressing the annual convention of 
the Savings Banks Association of 
the State of New York, Mr. Bell 
admonished his audience to con- 
tinue to exercise the “good judg- 
ment upon which their depositors 
rely” in making changes in invest- 
ment policy and the rate of interest 
paid. 

In particular, Mr. Bell was al- 
luding to cases where the desire to 
pay high dividends has influenced 
investment policy. Within re- 
cent months, ten savings banks in 
the State of New York have raised 
their dividend rates from 144 per 
cent to 2 per cent. Mr. Bell said 
that these developments deserved 
the closest scrutiny, since there 
was no apparent basis at this 
time for a general upward move- 
ment of savings bank dividend 
rates. 

Action by trustees in raising the 
dividend rate is an indication of 
confidence that the bank can ma- 
terially improve the rate of re- 
turn on its investments. Such 
judgment might stem from a 
general rise in interest rates, a 
shift to higher yielding assets, or 
both. However, inasmuch as long- 
term interest rates are firmly 
anchored on the 2% per cent yield 
basis currently afforded by U. S. 
Trcasury issues, no significant 


shift appears in sight. Accordingly, 
it would seem that those bankers 
contemplating higher dividend 
rates are also contemplating a 
shift toward higher yielding assets. 
Since these higher yielding obliga- 
tions are of lesser quality, de- 
terioration in the quality of the 
portfolio must be watched sharply. 

Mr. Bell also warned against the 
pitfalls of bad mortgage lending. 
Citing examples of recently con- 
veyed old properties on which 
mortgages higher than those ori- 
ginally granted were extended by 
lending institutions, he stated that 
“the income you do not get, from 
a bad mortgage you do not make, 
is not income lost.” Since we are 
now in a period of great inflation, 
debt contracted in such a period 
will not be easily repaid in the 
subsequent and inevitable period 
of readjustment. 

It will be recalled that savings 
banks met a large part of the 
losses which they sustained on 1929 
mortgage portfolios by reducing 
dividends. However, this expe- 
dient—because of current low rates 
—is no longer available. Future 
losses, therefore, must be met out 
of surplus accumulated today, 
rather than out of income anticipa- 
ted in the future, and an adequate 
surplus cannot now be accumulated 
if higher dividends are to be paid 
in a period of low earning rates. 


Bank Mergers 


A wave of bank mergers was 
forecast by Dr. Marcus Nadler, 





professor of Finance at New York 
University, when he addressed the 
recent annual convention of the 
American Bankers Association. 

Many small institutions, pre- 
dicted Dr. Nadler, will be ab- 
sorbed by larger ones and con- 
verted into branches. In many 
cities, which still are over-banked, 
mergers of equal sized institutions 
are also likely to occur. Reflecting 
the general tendency in industry 
and trade, it is fairly certain that 
banks will also become larger 
through the consolidation process. 

However, cause for concern was 
seen in the economic and social 
implications involved in extensive 
mergers. “The strength of Ameri- 
can banks,” Dr. Nadler declared, 
“rests on the unit banking system 
and a rapid reduction in the num- 
ber of small banking institutions 
is not desirable.” 


Bank Investments 

Discussing bank operating prob- 
lems, Dr. Nadler also advocated 
caution in making new loans and 
in expanding investments in muni- 
cipal bonds. Volume of bank loans 
is bound to increase, and an impor- 
tant factor impelling such expan- 
sion is the large amount of financ- 
ing for the purchase and sale of 
durable goods. Care and modera- 
tion were urged in the extension 
of such accommodations. 

In connection with term loans, 
similar caution was recommended. 
Since term loans usually run for a 
period of three to five years, it 
is well to look a little into the 
future for, as Dr. Nadler observed, 
“A credit which may be entirely 
sound at the present time, may be 
less sound three to five years from 
today.” 
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With respect to inventory loans, 
banks must realize that most com- 
modity prices are excessively high 
and that buyer resistance is 
gradually developing. Economic 
changes can take place without 
warning. Similar reasoning ap- 
plies to the extension of mortgage 
loans by commercial banks, since 
real estate prices are also highly 
inflated. Dr. Nadler feels that 
there is no relationship between 
present market prices and eco- 
nomic values. 

Finally, with reference to muni- 
cipal securities, banks were warned 
against buying credit obligations. 
Rapidly changing economic con- 
ditions could result in a decline in 
business activity which might 
impair the credit standing of some 
municipalites. 


College Endowment Funds 


Average rate of return on en- 
dowment funds of American uni- 
versities and colleges is over one- 
third greater than on the invest- 
ments of life insurance companies 
and mutual savings banks. This 
is the conclusion of a survey of en- 
dowment funds aggregating ap- 
proximately $1.3 billion, completed 
by Scudder, Stevens & Clark, in- 
vest counsel. Over 75 per cent of 
the total of the endowment funds 
of all colleges and universities were 
covered in this study. 

During the past fifteen years, 
educational endowment funds al- 
most tripled the proportion of com- 
mon stocks held. In this same 
period, the proportion of pre- 
ferred stock investments increased 
while holdings of risk bonds and 
real estate mortgages were re- 
duced. Although the average rate 
of return at book value declined 
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from 5 per cent in 1931 to 4 per 
cent in 1946, it may be noted that 
the average rate of return earned 
by life insurance companies and 
mutual savings banks declined 
from 5 per cent to 2.93 per cent. 
Higher rate of return on en- 
dowment funds stems from the 
fact that universities and colleges 
are generally free from legal 
restrictions on their investments. 
Furthermore, only rarely do they 
have to provide for quick con- 
vertibility of invested funds into 
cash. On the other hand, not only 
are insurance company and savings 
bank investments heavily re- 
stricted by law, but their invest- 
ment objectives differ. To a cer- 


tain extent, they must also be 
prepared to convert a portion of 
their investments into cash for the 
purpose of meeting liabilities on 
short notice. Because of the larger 


measure of freedom enjoyed by 
educational institutions, the study 
declares, their investment policies 
merit examination by other classes 
of long-term investors. 

In 1946, the universities and col- 
leges covered in the survey held, 
on the average, 37 per cent of their 
funds in high-grade senior securi- 
ties at book value; 19 per cent in 
medium grade and second grade 
bonds and preferred stocks; 30 per- 
eent in common stock, and 1314 
per cent in real estate mortgages 
and miscellaneous assets. At mar- 
ket value, common stock holdings 
averaged 3514 per cent of the port- 
folio. 

High grade senior holdings were 
invested largely in U. S. Govern- 
ment bonds. Holdings of high 
grade utility obligations were 
moderate while holdings of high 
giade railroad, industrial, foreign 
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and municipal bonds, as well as 
high grade preferred stocks; were 
very small. 

More than half of the invest- 
ments in senior risk securities were 
in risk preferred stocks, and slight- 
ly less than half in risk bonds. Of 
the latter, the largest segment was 
in railroad bonds. Two-thirds of 
common stock holdings were in in- 
dustrials. Holdings of real es- 
tate equities were substantially 
larger than holdings of real estate 
mortgages. 

It is noteworthy that sharp de- 
viations from the average were wit- 
nessed in the policies of several 
universities and colleges. Thus, 
the holdings of one institution in 
high grade senior securities ag- 
gregated 811% per cent of its funds. 
Another institution held 72 per 
cent in common stock, or over 
twice the general average. A third 
held 70 per cent in real estate 
mortgages and real estate, or more 
than five times the average per- 
centage. 

During the fifteen years under 
review, the almost threefold in- 
crease in common stocks was 
largely in shares of industrial com- 
panies, although the proportion 
held in railroad stocks was cut al- 
most in half. Utility and risk 
bonds were sharply reduced, but 
holdings of railroad risk bonds were 
moderately increased. Industrial 
risk preferred stocks increased sub- 
stantially. Real estate mortgage 
proportions declined by two-thirds 
while investment in real estate 
equities was well maintained. 

Among high grade securities, 
railroad and industrial bonds were 


‘all but eliminated, and _ utility 


bonds were reduced sharply. The 
proportion of U. S. Government 





securities rose from 24% per cent 
to 27 per cent. Thus, while risk 
was being increased in the com- 
mon and preferred stock portions 
of these endowment funds, it was 
being substantially reduced in the 
real estate mortgage and risk cor- 
porate bond positions. At the 
same time, high grade funds were 
being heavily transferred from 
corporates to Governments. 

“In general,” the study points 
out, “universities and colleges held 
more than one-half of their funds 
invested in the securities of Ameri- 
can corporations, while life in- 
surance companies held less than 
one-fourth of their funds so in- 
vested, and savings banks held 
barely one-sixteenth so invested.” 
In other words, the growth and 
prosperity of American industry is 
of great benefit and importance to 
universities and colleges; the 1946 
prosperity of American industry 
was reflected on their books in sub- 
stantial income and in large appre- 
ciation in the market value of their 
securities. Common stock holdings 
alone, it may be observed, showed 
an excess of market value over 
book value of $115 million in 1946, 
or about 35 per cent. 


Business Liquidity 

Corporate liquidity is starting to 
diminish, and this is particularly 
true of small business. According 
to Martin R. Gainsbrugh, chief 
economist of the National Indus- 
trial Conference Board, current 
economic developments are rapidly 
altering the liquidity of small- 
scale enterprise. 

Chief causes of this trend may 
be found in 
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(1) Spiraling prices of raw ma- 
terials and semi- manufactured 
components; 

(2) The rise in inventories, 
with respect to both physical and 
dollar volume; 

(3) The rise in sales volume 
which, while salutary, also in- 
fringes upon the adequacy of work- 
ing capital; 

(4) Higher replacement costs 
for capital equipment; 

(5) Higher wage rates which 
have not been offset by increased 
output per man-hour; in some in- 
stances this has resulted in labor 
costs being double the pre-war 
figure; 

(6) Shorter periods of business 
operation under the five-day week, 
with the result that investment 
per man-hour is increased; 

(7) Greater payments for work 
not done, such as longer vacations, 
pensions, sick leave, and other wel- 
fare payments; 

(8) Higher break-even points, 
which are of greatest significance 
in the event of any downturn, even 
though mild in character. 


Mr. Gainsbrugh notes that the 
rise in inventories for all of Ameri- 
can business since the end of the 
war has exceeded the rise in work- 
ing capital by nearly $6.5 billion. 
He declares that loans to carry ex- 
cessive inventories or temporary 
props of short-term credits will 
only aggravate the final solution 
for both the small enterprise and 
its financing institution, alike. This 
is particularly true, of course, 
where equity financing is obviously 
the prescribed remedy. 





Recommendations on Housing 


The creation of a National Hous- 
ing Policy Board to coordinate the 
activities of all federal housing 
agencies, enforcement of local 
health and building laws, and 
elimination of rent controls on new 
construction were three steps ad- 
vocated in a broad-scale report on 
housing problems made public re- 
cently by Guy T. C. Hollyday, 
Baltimore, president of the Mort- 
gage Bankers Association of 
America. 

The report encompasses the 
principal points at issue in the 
present housing and _ housing- 
financing fields and is the result 
of several months of study by 
various committees of the organi- 
zation in Washington and else- 
where. It has just been approved 
by the board of governors of the 
Association and its regional vice 
presidents. 

The report is aimed at making 
a constructive contribution to the 
solution of the present crisis in 
housing, Mr. Hollyday declared, 
and added that “the country is 
tired of trade associations and 
other special groups which fight 
but fail to lead.” 

Rent ceilings should be removed 
immediately from new construc- 
tion, the report maintains, in or- 
der to stimulate the construction 
of new rental housing. 

Part of the report is devoted to 
public housing and expresses the 
opinion of the Association that 
“a large program for millions of 
public housing units would be 
abruptly rejected by congress and 
the public, first, on the basis of 
the tremendous cost to the gov- 


ernment and, second, because of 
severe loss of taxes to local gov- 
ernments.” 

The report further states: 

“The argument for a small pub- 
lic housing program is much less 
valid than that for a large pro- 
gram because a small program 
solves no problem, but tends to 
relieve private enterprise of any 
responsibility for low income hous- 
ing, and effectively eliminates any 
possibility of its participation in 
that field. 

“A small program leaves the real 
housing program largely unsolved 
and makes more Public Housing 
the only possible solution. A small 
amount of public housing there- 
fore makes a large program man- 
datory and a large program is un- 
tenable.” 

Regarding existing public hous- 
ing, the Association recommends 
that the government relinquish 
ownership as soon as possible and 
Mr. Hollyday is setting up a com- 
mittee to study the matter and 
offer a program for attaining this 
objective. Any such program, he 
explained, must assure the con- 
tinued availability of this housing 
to low-income families with the 
ownership of the properties,, where 
possible, by private interests. 

But defeat of public housing will 
not solve the problem, the report 
says, and “if we oppose, it is our 
responsibility to offer other pro- 
grams by which adequate housing 
will be made available to low-in- 
come groups.” 

The Association’s proposals on 
this subject include recommenda- 
tions for increased construction of 
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rental housing under sections 603 
and 608 of the National Housing 
Act, and a nation-wide drive for 
adequate enforcement of local laws 
covering health, sanitation, fire and 
building. 

Another section of the report is 
devoted to G.I. loans and notes 
“an increasing tendency on the 
part of investors to require a down- 
payment as a condition to pur- 
chasing G.I. loans.” Various vet- 
erans organizations have contended 
that the veteran is being denied 
his full G.I. benefits under such 
circumstances. 

The Association’s stand, as enun- 
ciated in the policy report, is that 
100 per cent loans can and should 
be made when the appraisal repre- 
sents sound value, the borrower 
can demonstrate a good paying- 
record, has prospects for continued 
employment and his assumed obli- 
gation is within his ability to re- 
pay. 

It calls upon the Veterans Ad- 
ministration to recognize, however, 
that 100 per cent loans do not 
constitute an actual benefit to all 
veterans and in the purchase of 
all houses. 

Contending that there are too 
many federal agencies in the hous- 
ing field and that there should be 
no centralized control, the Asso- 
ciation calls for the creation of a 
National Housing Policy Board 
with the Secretary of Commerce 
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as chairman and the other mem- 
bers being the Federal Housing 
Administrator, the United States 
Housing Authority administrator, 
the chairman of the Federal Home 
Loan Bank Board, the Admin- 
istrator of Veterans’ Affairs and 
the chairman of the Reconstruc- 
tion Finance Corporation. 


Under this plan, the National 
Housing Agency would be abol- 
ished, research and statistical ac- 
tivities centered in the department 
of commerce and the new National 
Housing Policy Board would be 
responsible for coordination of 
general policies affecting housing 
and real estate finance. 

Regarding the “secondary” 
market for G.I. loans, the Asso- 
ciation asks that present regula- 
tions of the RFC Mortgage Com- 
pany be changed to permit sale of 
these loans by other than original 
owners, the one who can now sell 
to the federal agency. Lifting of 
this restriction would materially 
benefit the market, the report says. 
The report also advocates that 
the Federal Housing Administra- 
tion be permitted to insure 100 
per cent mortgage loans as an al- 
ternate method of financing to 
that now available through the 
G.I. lending program. The Asso- 
ciation will support a bill similar 
to legislation introduced in the last 
congress which would have accom- 
plished that objective. 
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AGRICULTURAL CREDIT 
Pamphlets 

FARM LAND PRICES. New York: Ag- 
ricultural Commission, American Bank- 
ers Association, 12 East 86th Street. 
Charts for each state showing the trend 
of farm real estate prices. Data on 
changes in the farmer’s assets and debts. 
An 8-point program for bankers in help- 
ing to keep farmers in a safe financial 
position. 


AMERICAN BANKERS ASSOCIATION 
Articles 


JOSEPH M. DODGE. By Henry J. Boone. 
Burroughs Clearing House. October, 
1947. P.17. A profile of the new presi- 
dent of the American Bankers Associa- 
tion—what he thinks, how he operates. 


AUDITING 
Books 


STANDARDIZED AUDIT WORKING 
PAPERS. By Frederick Staples. Mil- 
waukee, Wis. Counting House Publish- 
ing Company, 735 N. Water Street. 
1947: Pp. 272. $4.50. This is a new 
book on improved methods of handling 
annual audit engagements—with much 
helpful information to internal auditors 
and to teachers and students of account- 
ing. The book includes: 

1. Miniatures of a complete set of 67 
standardized working papers filled out 
as for a typical annual audit engage- 
ment. 

2. Discussion of accounting practice 
and innovations possible with these 
working 

8. General instructions for account- 
ants. 

4. Instructions for engagements cover- 
ing more than one year and tax return 
engagements. 

5. Complete audit reports based on 
the filled out working papers illustrated. 


BANK ACCOUNTING 
Articles 
BOND PROFITS, VALUATION AND 


CAPITAL RESERVES. By Richard P. 
Chapman. National Auditgram. Octo- 


INFORMATION 


ber, 1947. P. 27. A consideration of the 
various possibilities when a bank sells a 
bond holding at a price in excess of its 
amortized book value, thereby realizing 
a capital gain. How should this capital 
gain be treated in the bank’s accounts? 


BANK OPERATIONS 
Pamphlets 


AIDS AND SUGGESTIONS FOR IM- 
PROVING BANK OPERATIONS. New 
York: Bank Management Commission, 
American Bankers Association, 12 East 
$6 Street. 1947. Pp. 54. This booklet 
was prepared with purpose of accumulat- 
ing in one place many of the operating 

procedures now in use by various banks 
a a the country which have 
proven themselves of real value. 


BANK RECORDS 
Books 


FILING-STORAGE-DESTRUCTION OF 
BANK RECORDS. Chicago: National 
Association of Bank Auditors and Comp- 
trollers, 88 South Dearborn Street. $1 
to members. %5. to non-members. A 
valuable booklet on which a bank may 
base its policy on storage of old records. 


CONSUMER CREDIT 
Article 
COSTS ARE A CRITICAL FACTOR. 
By A. Anton Friedrich, BANKING. 
October, 1947. P. 41. The importance 
of knowing costs in operating an install- 
ment credit department. 


LOWER COSTS FOR CREDIT REC- 
ORDS. By Paul Eastman. Mid-Conti- 
nent Banker. October, 1947. P. 18. A 
simplified, one-writing plan that enables 
a bank to handle a steadily growing 
volume a time payment records with 
less personnel than usually required. 
How it works and what has been ac- 
complished. 


SMALL LOAN OPERATIONS. By Nor- 
man T. Shepherd. National Auditgram. 
October, 1947. P. 6. The organization 
of a small loan department from an 
operations standpoint. 
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Reports 

WHAT’S AHEAD FOR CONSUMER 
CREDIT. By Robert Kaye. New York: 
Consumer Credit Publications, Inc., 175 
Fifth Ave. 1947. $1.00. A survey of 
the consumer credit situation after the 
lifting of controls as of November 1, 


1947. 
CREDIT 
Books 


IMPORTANT STEPS IN RETAIL 
CREDIT OPERATION. By Clyde 
William Phelps. St. Louis: National 
Retail Credit Association. 1947. Pp. 72. 
$1.50. This is the new official handbook 
of the National Retail Credit Associa- 
tion. It is designed to serve as a study 
manual for training employees in the 
credit departments of retail stores and 
other organizations extending credit to 
consumers and to serve as a guide to 
efficient credit operation for small store 
owners or professional men. It contains 
thirteen brief chapters on the basic steps 
in securing, control, promotion and col- 
lection of accounts. There are twelve 
pages of illustrations and more than two 
dozen model letters for use in accepting 
and declining applications, collecting and 
controlling accounts, and in soliciting 
new customers and following up inactive 
accounts. Should be valuable to banks 
who wish to be of assistance to “small 
business” customers. 


CREDIT CONTROL 
Articles 


THE ROLE OF SELECTIVE CREDIT 


CONTROL IN MONETARY MAN- 
AGEMENT. By Edward C. Simmons. 
“The Board of Governors of the Federal 
Reserve System has requested that the 
Congress grant the Board direct statu- 
tory authority to continue to exercise 
this power. (To regulate consumer 
credit.) This request suggests that an 
appraisal be made of the usefulness of 
such powers in monetary management.” 
The article is devoted to such an ap- 
praisal. 


CREDIT DEPARTMENT 
Article 

BANK’S LIABILITY FOR FRAUDU- 

LENT CREDIT INFORMATION. Bul- 


letin of the Robert Morris Associates. 
October, 1947. P. 171. 


CREDIT UNIONS 
Books 


CREDIT UNION DEVELOPMENTS IN 


WISCONSIN. By Eli Shapiro. New 
York: Columbia University Press. 1947. 
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Pp. 174. $2.50. Well organized informa- 
tion on the operating experience of credit 
unions as financial institutions within 
Wisconsin. It examines how credit unions 
operate, what their possibilities are for 
competing with other consumer credit 
lending, and what their lending experi- 
ence has been. 


CRIME 
Articles 
IT COULD HAPPEN TO YOUR BANK. 
By Ralph B. Cox. Mid-Continent 
Banker. October, 1947. P. 20. An in- 
terview with Lester A. Pratt, nationally 
known specialist in bank examinations 
and fraud investigations, who is the 
author of a new book entitled “Bank 
Frauds, Their Detection and Preven- 
tion.” 


SAFEGUARDS AGAINST HUMAN 
FRAILTY. By Vance L. Sailor. Na- 
tional Auditgram. October, 194. P. 34. 
Some actual cases of substantial short- 
ages from experience of a bank examiner 
illustrating why every bank should set 
up adequate internal audit controls. 


THE F. B. I. WANTS YOUR HELP IN 
CAPTURING BANK BANDITS. By 
J. Edgar Hoover. Bankers Monthly. 
October, 1947. P. 490. Outlines specific 
things for all bank employees to do to 
help the F. B. I. bring about a prompt 
capture of bandits which visit your bank. 


Books 


BANK FRAUDS: THEIR DETECTION 
AND PREVENTION. By Lester A. 
Pratt. New York: Ronald Press. 1947. 
Pp. 248. $4.00. This book was written 
for the bank officer, public accountant, 
and everyone interested in the detection 
and prevention of bank frauds. It shows 
for each department where fraud can 
occur, how to spot it and how to stop it. 
This book sums up more than 1000 case 
histories involving no less than 210 in- 
dividual methods. A comprehensive 
analysis of these cases, arranged by oper- 
ating departments, is included. For bank 
management there are a number of forms 
for immediate use. 


DIRECTORS 


Book 


THE BOARD OF DIRECTORS AND 
BUSINESS MANAGEMENT. By Mel- 
vin T. Copeland and Andrew R. Towl. 
Boston: Division of Research, Harvard 
Business School, Soldier’s Field. $3.25. 
1947. Pp. 202. This book focuses atten- 
tion on the responsibilities of directors, 
both as individuals and as a group, in 
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the administration of American business 
corporations. It also discusses a variety 
of specific problems of administering 
companies in different stages of develop- 
ment. 


FEDERAL RESERVE 
Articles 


ELEVEN BUSINESS BENEFITS FROM 


FEDERAL RESERVE MEMBERSHIP. 
Bankers Monthly. October, 1947. P. 475. 
Seven state bank officers tell how Fed- 
eral Reserve membership has benefitted 
their banks. 


Pamphlet 


MORE ON RESERVE BOARD’S IL- 


LEGAL DISTRIBUTION OF FED- 
ERAL RESERVE EARNINGS. By 
Walter E. Spahr. New York: Economists 
National Committee on Monetary Policy, 
1 Madison Ave. 1947. Dr. Spahr am- 
plifies his contention that Federal Reserve 
Board’s action in appropriating 90% of 
Reserve Bank’s earnings in 1947 is illegal 
= not provided for in Federal Reserve 
ct. 


FINANCIAL INDEPENDENCE 
Book 


THE “HAVE-MORE” PLAN. By Ed and 
Carolyn Robinson. New York: Macmil- 
lan. 1947. $8.49. This books tells how 
to “do wonders with a little land.” It 
tells how anyone with some cash income 
from a job or pension and with some 
spare time can produce most of their 
food and at the same time create a 
happy and healthy way of life. It is not 

on theory but is the result of 
actual experience by the Robinsons who 
have found health, happiness and security 
on a two-acre farm in Connecticut. How 
to do it is described in great detail. 


FOREIGN CREDIT 
Article 

COFFEE IMPORT CREDITS. By Albert 
Hanemann. Bulletin Robert Morris As- 
sociates. September, 1947. P. 119. The 
president of one of the largest coffee 
importing firms discusses the financing of 
coffee imports. 


FOREIGN EXCHANGE 
Article 


EXCHANGE RATE DETERMINA- 


TION. By J. P. Young. American Eco- 
nomic Review. September, 1947. P. 589. 
A consideration of the problems involved 
in setting exchange rates and providing 
for their relative stability. The author 
is adviser, Office of Financial and De- 
velopment Policy, Department of State. 


your epportunities 
by mastering other 
languages. Spanieh, 
French, German, 
etc. Open 9 a. m. to 
9 p.m. 


For67years Berlits has never failed! 
BERLITZ tinccaces 
New Yorx 630 Fifth Ave. 


International Bldg., Rockefeller Center 
66 Court Street 
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FOREIGN TRADE 
Bibliography 


CURRENT ASPECTS OF UNITED 


STATES FOREIGN LENDING. Prince- 
ton, N. J. International Finance Section, 
Department of Economics and Social In- 
stitions, Princeton University. A selected 
bibliography of texts and official state- 


ments. 
Books 


DICTIONARY OF FOREIGN TRADE. 


By Frank Henius. New York: Prentice- 
Hall. 1947. Pp. 959. $12.50. Discusses 
buying, selling, importing, exporting, 
packing, shipping, banking, invoicing and 
all other activities associated with the 
organization and operation of interna- 
tional trade. There are more than 6,000 
alphabetically entered definitions as well 
as $,000 terms in four languages. 


HANDLING MEETINGS 
Article 


HOW A GOOD CHAIRMAN HANDLES 


DEPARTMENTAL OR OTHER 
MEETINGS. By Edmund Motters- 
head. Bankers Monthly. October, 1947. 
P. 478. Discusses four basic considera- 


tions for handling a meeting—the pre- 
paration required of the chairman; the 
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*s personal characteristics and 
ies of the chairman during a 


INVESTMENTS 
Article 
DO YOU BUY MUNICIPAL BONDS? 


gives some helpful advice as to who 
should buy municipals and why and 
what factors should be used as a guide 
to determine quality. 
Books 

CONCERNING U. S. GOVERNMENT 

SECURITIES. F. Childs. Chi- 
cago: R. R. Donnelley & Sons Co. 1947. 
Pp. 584. $5.00 This volume reviews the 
nation’s currency, its public debt, and 
the market for U. S. Government obli- 
gations. It is a unique presentation, 
authored by the head of the oldest 
House in America specializing in Gov- 
ernments. Included is an excellent his- 
torical record of all major developments 
which have affected federal securities 
since the inception of our Government. 
An interesting series of charts, as well as 
tables of t statistical data, are 


pertinen 
also helpful. Students of finance will find 


this book, with its complete descriptions 
= all federal securities, extremely valu- 


OLIPHANT’S EARNING POWER OF 
RAILROADS. New York. J. H. Oli- 
phant & Co. 1947. Pp. 550. $5.00. This 
is the 42nd issue of this valuable hand- 
book. Presented in concise tabular form 
are important — =e the 
earning power an securities na- 
tion’s carriers. In the past it has been 
indispensable to the bond or investment 
advisory t of a commercial 
bank, and it is not less so now. To be 
more specific, information on earnings, 
mileage, tonnage capitalization, and 
other data is set forth in a manner which 
lends to easy interpretation. Also in- 
cluded are notes on reorganization plans, 
dividends and other items which are 
sought by the analyst. 


LABOR 
Books 
THE GUARANTEE OF ANNUAL 
WAGES. By A. D. H. Kaplan. Wash- 
ington, D. C. The Brookings Institution. 
$8.50. 1947. Pp. 269. This study is 


having to meet these guarantees, indus- 


try would find ways to stabilize produc- 
tion and give greater security at higher 
levels of employment. It considers the 
problems with which business would be 
confronted to meet this obligation—the 
impact on total employment, on com- 
petitive practices, and on ess fluc- 
tuations that make for insecurity, 


UNION-MANAGEMENT CO-OPERA- 


TION. By Kurt Braun. Washington, 
D. C. Brookings Institution. Pp. 259. 
1947. $3.00. The author examines the 
conditions under which union- 

ment co-operation may develop. Objec- 
tions of unions and employers, as well 
as the reasons impelling both groups to 
collaborations, are analyzed. The study 
sets forth the problem of harmonizing 
co-operation with traditional views of 
management as to its exclusive functions, 
on the one hand, and with customary 
union policies on the other. The findings 
are based on experience in the clothing 
industry. 


LIFE INSURANCE 
Books 


THE METROPOLITAN LIFE: A STUDY 


IN BUSINESS GROWTH. By Marquis 
James. 1947. New York: Viking Press. 
$5.00. This is the story of the Metro- 
politan Life Insurance Company, ac- 
tually the biggest business in the world. 
The author tells the story of its growth, 
and of its transformation from a strug- 
gling private enterprise toa semi-public 
institution, from its hesitant 

at the time of the Civil War. He sketches 
in the background of insurance from an- 
cient times; traces the course of legis- 
lation affecting it; —_ its influence in 
the economic and social growth of the 
country. Before undertaking to write the 
book Mr. James assured himself of the 
complete freedom and full access to facts 
which are due a responsible historian. 


LIGHTING 
Pamphlets 


GOOD LIGHTING FOR PEOPLE AT 


WORK IN READING ROOMS AND 
OFFICES. By Alfred H. Holway and 
Dorothea Jameson. Boston 63, Mass. 
Division of Research, Graduate School 
of Business Administration, Harvard Uni- 
versity. 1947. Pp. 48. 7c. This 
pamphlet reports the results of a re- 
investigation of what gooey 
“good lighting” for reading p 
The booklet is well illustrated ‘aalies 
how various lighting problems were 
solved. Should be of special interest to 
banks that have lighting problems to 
deal with. 
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NATIONAL BANKS 
Books 
EIGHTY-FOURTH ANNUAL REPORT 
OF THE COMPTROLLER OF THE 
CURRENCY. 1946. Washington, D. C. 
United States Government Printing Of- 
fice. Price 40c. A report for the year 
be with many valuable statistical 
es. 


PERSONNEL 
Article 
A PERSONNEL PROGRAM FOR 
BANKS. By J. D. Kingery and W. D. 
Garrett. Bankers Monthly. October, 
1947. P. 498. Discusses employer-em- 


ployee relationships and morale building. 

Discusses vacations; pay for holidays; 
promotions; grievances; leave of absence; 
absenteeism. 


Books 
YOUR CAREER IN BANKING. By 
Dorcas Campbell. New York: E. P. 
Dutton. 1047" Pp. 217. $83.00. This com- 
prehensive and highly readable volume 
zing banking from the inside, and 
giving personal success stories of many 
prominent bankers—will be an aid and 
inspiration for all those who are consider- 
ing banking as a career. The author is 
an officer of the East River Savings 
Bank, New York. An excellent book to 
give to any young man or woman who 
is starting a banking career. 
Pamphlets 
THE EAST RIVER AND YOU. New 
York: Personnel Department, East River 
Savings Bank, 26 Cortlandt Street. 1947. 
Pp. 64. A handbook about the East 
River Savings Bank issued for the edu- 
cation and instruction of the bank’s em- 
ployees. Gives a history of the bank and 
outlines all of the bank’s services to cus- 
—_— Of interest to all bank personnel 
officers. 


PUBLIC RELATIONS 
Articles 
A BETTER RECEPTION FOR BANK 


receptionists, with helpful ideas for banks 
of any size that are interested in creating 
@ favorable first impression. 


REAL ESTATE 
Books 
HOW TO BUY A HOUSE. By L. Douglas 
Meredith. New York: Harper & Bros. 
1647. $2.50. This book provides sound 
and practical guidance on the scores of 
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factors which go into wise home-buying. 
Problems of location, financing, costs in 
relation to personal income, insurance, 
and structural details are fully discussed. 
It is a book which should be read by 
every prospective home-owner, every ar- 
chitect, builder and banker. 


REGISTER CHECKS 
Articles 

DEPARTMENT STORE OUTLET FOR 
REGISTER CHECKS. By William 
Petersen. Burroughs Clearing House. 
October, 1947. P. 20. Tells how the 
First National Bank of Boston broadened 
the use of personal remittance checks 
by making them available through a 

large local department store. 


SAFE DEPOSIT 
Articles 
BANK RELATIONSHIP AND LIABIL- 
ITY TO SAFETY DEPOSIT BOX 
RENTER. By Verne Laing. National 
Auditgram. October, 1947. P. 80. A 
discussion of the legal aspects of the 


safe deposit business. 


SERVICE CHARGES 

Article 

HIDDEN LOSSES IN SERVICE 

CHARGES. By George R. Amy. 

BANKING, October, 1947, P. 49. Just 

because » bank has a system of service 

charges it has no assurance that it makes 

a profit from this source. A wrong 

system of —— charges may result in 
substantial losses. 


wor TO PRICE BANK SERVICES. By 
Paul Thompson. BANKING. Oc- 
py 1947. P. 388. Importance of cost 
analysis to provide accurate data on 
which to base acceptable charges for 
handling different types of items. 


SMALL BUSINESS 
Articles 

A SPOTCHECK OF LOANS TO SMALL 
BUSINESS. Banking. October, 1947. 
P. 25. A composite view of loan pros- 
pects for various businesses in different 
parts of the country based on interviews 
with outstanding bankers. 


STOP PAYMENTS 
Article 

STOP PAYMENT WORK SIMPLIFIED. 
Bankers Monthly. October, 1947. P. 
480. Banks all want to provide a stop 
payment service to their customers, but 
none of them want stop payment to be 
in force forever. Discusses simplified 
plans used by banks in Illinois, Wisconsin, 
and New York. 
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New 
STRENGTH 
for New 


LEADERSHIP 
By Erwin Haskell Schell 


An M. I. T. professor’s long and in- 
timate association with hundreds of 
students and his personal correspond- 
ence with them after they entered 
the business world was the natural 
foundation for this helpful and heart- 
tening book. Dr. Schell here shares 
with us his findings about what 
makes for successful living — why 
some nien achieve success and others 
don’t. He sets before us a pattern 
of ideas concerning the qualities in- 
gredient in men of greatest ability 
and leadership and weaves it into 
a fabric or the “hows” of new 
strength for greater achievement. 
His virile, common sense point of 
view is simply presented, without 
sentimentality or preaching. *. ..a 
really good book of sound common 
sense, deep humility, and true wis- 
dom ., .”—Christian Science Monitor. 


Price $2.00 


Bankers Publishing Company 
465 Main St. 
Cambridge 42, Mass. 





TAXES 
Article 
BANKS AND THE SECTION 102 SUR- 
TAX. By James F. Middleton. Na- 
tional Auditgram. October, 1947. P. 
14. Discusses how banks should answer 
the tax question which refers to the 
retention of earnings and profits. 


HOPE FOR SMALL BANKS ON THE 
RESERVE BASIS. American Banker. 
October 23, 1947. P. 4. The Treasury 
Department is said to be working on a 
new ruling which will provide for a 
consistent formula for permitting banks 
to transfer a part of their earnings each 
year to a Reserve for Bad Debts. Policy 
on this has been very inconsistent in 
the past. 


TELLERS 
Article 
OUR TELLERS NOW HANDLE 100 
DEPOSITS INSTEAD OF 80 WITH 
OLD PASSBOOKS. By Frederick B. 
Peake. Bankers Monthly. October, 
1947. Tells how a commercial teller’s 
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machine speeds teller work, increases ac- 
curacy, eliminates passbooks and pleases 
customers. 
Pamphlets 
ABC’S OF TELLER WORK. 1947. New 
York: Surety Association of America, 60 
John Street. Pp. 60. This is an out- 
standing manual for tellers and teller- 
trainees originated by the Detroit Bank, 
Detroit, Mich. It sets forth the basic 
fundamentals and standard approved 
procedures concerning the most important 
parts of a tellers work. 


TRUST DEPARTMENT 


A FORMAL PROGRAM FOR THE 
TRUST DEPARTMENT. National 
Auditgram. October, 1947. P. 41. Out- 
line of a recommended auditing program 
for trust departments suggested by the 
National Association of Bank Auditors 
and Comptrollers. 


TRUST AND PROBATE LITERATURE. 
Trusts and Estates. October, 1947. P. 
360. A condensation of recent articles 
on trust and probate matters. 


The Law of 
Intelligent Action 
By William J. Reilly 


This popular author again demon- 
strates his remarkable skill in reduc- 
ing to clear and simple “laws” his 
conclusions concerning the applica- 
tions of psychological knowledge to 
human relations in business. He here 
characterizes “a law of intelligent 
action’ which involves the elements 
of personal desire, ability and tact in 
human relations, and describes nu- 
merous practical applications of this 
law to business situations. He helps 
the business man to understand dif- 
ferent types of people, to remove the 
element of fear, to analyze jobs of 
various kinds and to select and train 
his employees intelligently. 


Price $2.00 


Bankers Publishing Company 
465 Main St. 
Cambridge 42, Mass. 











The years melt away 


( as the years always do ) 


AS YOUR years dwindle down—as 
everybody’s must—you’ll need more 
than affection and companionship. 


You'll need a place to live and food to 
eat. Which means you—not the family 
next door, but you—will need money. 

There’s only one way for most of us to 
get money—that’s to save it. 

And for most of us, too, the best way 


to save money is through U. S. Savings 
Bonds. 


Because U. S. Savings Bonds are the 
most widely and easily available invest- 
ment to every citizen. Every bank sells 
them. Every post office sells them. 
AND —most important—you can buy 
them regularly and automatically.. .which 
helps overcome human inertia and re- 
luctance to save. 


To do so, you just sign up for the Pay- 
roll Savings Plan where you work, or for 
the Bond-A-Month Plan at the bank 
where you have a checking account. 
Then they really pile up. 

Of course, there are other reasons for 
buying U. S. Savings Bonds. 











They're SAFE, Backed by the credit of 
the United States, that’s all. 

They're PROFITABLE. You get 4 dol- 
lars out for 3 put in, after 10 years. 
They’re LIQUID. Like water. You can 
get your cash out of them atany time... 
in a few minutes . . . without penalty. 


Remember those words “‘meit away.” 


: They say better than a volume of statis- 


tics that you have less time than you 
think, to save. 


Save the easy, automatic way... with U.S. Savings Bonds 


Contributed by this magazine in co-operation 


with the Magazine Publishers of America as a public service. 
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for once they actually agree | 


Hope and Crosby, in the movies, seldom see eye to eye. 


But there’s one thing they really do agree on—they both think 
U.S. Savings Bonds make wonderful Christmas gifts! 
SAYS BOB: “They’re swell for anybody on your list. You couldn’t 
pick a nicer, more sensible, more welcome present. Even Crosby 
knows that.” 
SAYS BING: “I hate to admit it, folks, but Hope is right. And 
remember this—you can buy Bonds at any bank or post office 
in the U.S.A.” 


BOB AND BING (together): “This Christmas, why not give the 
finest gift of all—U.S. Savings Bonds!” 


Give the finest gift of all ... U.S. SAVINGS BONDS 


Contributed by this magazine in co-operation 


with the Magazine Publishers of America as a public service. 
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